EQU'TY CASES 
ARGUED AND DETERMINED 
IN THE 


SUPREME COURT 


NORTH-CAROLINA. 


DECEMBER TEM, 1830. 


—_ t 


Trustees of the Organ 
Meeting House , a 


v. 
William Seaford et al. 


A Court of Equity will not, upon a dispute respecting the title to 
church property, decide a religious controversy between its mem- 


bers. 


The bill charged, that in 1786, one’ Lutric Seffret exe- 
cuted a deed of conveyance, for a valuable consideration, 
« to the elders and trustees, and their successors in office, 
of the Lutheran Congregation belonging to the second 
Creek Organ Meeting-House,” for a tract of land on 
which a meeting-house was afterwards erected: That 
under the said couveyance, the predecessors of the Plain- 
tif. had entered and enjoyed peaceable and uninterrupted 
possession of the premises, for the purpose of divine 
worship, according to the Lutheran form, until the year 
1820, when a part of the members composing the Lu- 
theran Church adopt d a general synod, a form of church 
government previously unknown to the Lutheran Church 
—that the Defendants, in the year 1820, were elected 
elders, deacons and trustees of the Organ Church, in the 
belief that they would faithfully adhere to the form of 
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church government established by their ancestors—that 
in violation of the trust reposec in them, the Defendants 
had sent delegates to the general synod, and had excluded 
from the mecting-house several clergymen regularly or- 
dained according to the Lutheran form, and also the 
Plaintiffs and those by whom.they were appointed, all of 
whom adhered to the old form of charch government— 
thatin 1826, the Plaintiffs were duly elected and ordained 
as trustees, elders and deacons, by a constitutional num- 
ber of those adhering to ‘tlie primitive church. The 
prayer for relief was general. 

A copy of the deed was filed as an exhibit. It conveyed 
the land in dispute for the consideration of £5, to “ the 
trustees and elders, and their successors in office, for the 
Lutheran Congregation, belonging to the second Creek 
Organ Meeting-House,” but was absolute upon its face, 
not specifying any particular purpose, to which the pre- 
mises were to be appropriated. 

The answer denied, that the Plaintiffs had been duly 
elected elders and trustees of the Organ Church congre- 
gation ; and alleged, that at the time of this pretended 
election, the Defendants were acting trustees and elders 
of the church, and that the Plaintiffs, and those whom 
they represented, constituted a very small minority of 
the members. These allegations were fully supported 
by the testimony. 


Nash, for the Plaintiffs. 


Gaston, for the Defendants. 


Haut, Judge.—It appears that the Organ Meeting- 
House was erected by its members: that the land ou 
which it stands was conveyed to its trustees and elders 
by the grantor, for the consideration of £3. Whether 
that sum was the full value of the land does not appear. 
Nor does it appear, that the grantor belonged to that 
church, or professed the same tenets, which they held— 
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There wasno condition annexed to the grant, the ob- Pee· 1830. 


servance of no rules of faith, nvr church discipline, nor — — 
any rules for the government of the church prescribed or 
enjoined. It was simply a conveyance of tlie land for a 
valuable consideration. - And as long as the church ex- 
ists, particularly since the passage of the act of 1796 
(Rev. c. 457,) the church will hold the land. Whether 
the grantor would have any claim to it, in case the church 
were to become Mahometan or Pagan, or prefess their 
belief in the heathen mythology, I am-not now, nor shall 
lever be called upon to give: an, opinion. I am also 
spared from giving any opinion, provided theyꝰ wurship 
Almighty God according to the dictates of their own con- 
science. (See the 19th section of the bill of rights.) But 
I am free to give the opinion, that as long as their refi- 
gious tenets and devotions are confined to the. sphere .of - 
Christianity, the granter can have no claim ; whether the 
conveyance shall be considered to be made upon a valua- 
ble consideration, or whether it shall be considered to be, 
a donation. If the grantor has no right, on what foun- 
dation does the Plaintiff’s claim rest? It appears, that 
they are seceders from the church, and are not the trus- 
tees or representatives of it; that they were a minority 
of the members before their secession. Had they re- 
mained in the church, they must have yielded to the go- 
vernment of the majority. Much less cau they have auy 
control over it, when they are no part of it. It is a rule 
applicable to aggregate corporations or to societies, that 
the will of the majority must govern, A contrary rule 
would be as absurd, as to say, that a lesser number con- 
tained more units than a greater. 

With respect to the allegation made by. the Plaintiffs, 
that the Defendants, or the church which they represent, 
have strayed from the ‘true faith, or that grrors have 
crept into the church government, the answer is, that ou 
that question, it is not for them, nor this Court to de- 
cide. It might be more than difficult to qualify any 
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Dve:1890. earthly tribunal ty decide it. As'the Plaintiffs, are not 


Tolar 
v. 


Tolar. 


members of the church, they cannot claim to coptrol it, 
more than any other persons worm not connected 
with it. 

Per Cur1sM.—Bill dismissed with costs. 


% 


— — 


Barden Tolar 
v. —* Wayne. 
Nehemiah Tolar, 


If a voluntary deed, fairly obtained, is destroyed by the donor before 
registration, a Court of Equity will compel him to convey the same 
property to the donee. 


The Plaintiff alleged, that his bathe, the Defendant, 
being willing to advance him in life, as well as to repay. 
him for services réndered, in February, 1821, conveyed 
to him in fee-simple 100 acres of land, and also six 
slaves—that the deed was delivered by the Defendant to 
the Plaintiff, and was by the latter deposited for safee 
keeping-with one Hopton Coor—that the Defendant after- 
wards, by some contrivance, got possession of it, and 
destroyed it. 

The prayer was, that the Defendant might be com - 
pelled to execute to the Plaintiff auother deed for the 


Same property. 


The Defendant denied every allegation of the bill, a6 
to the execution of the deed, and averred, that he was — 
very illiterate, and also old and infirm—that he had once 
executed a will, which he supposed was the paper men- 
tioned by the Plaintiff, by which he divided all his pro- 
perty equally among all his children, and insisted that 
to be the only instrument he had ever executed disposing 
of his property ; and that if it was not a will, it 
been falsely read to him. This he admitted had bee 
destroyed. ) ) 
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Upon replication, many depositions were taken—a 
Statement of which will be fouud in the opinion of his 
Honor Judge Hatt. 

Mordecai, with whom was Devereux, for the Plain- 
tiff, cited Dawson v. Dawson (ante 93) Souverbye v. 
Arden (1 John. Ch. Rep. 240) Doe ea dem. of Garnons v. 
Knight (12 Ser. & Low. 351) Worrall v. Jacob (3 Mer. 
256). 

Gaston, for the Defendant. 


Haur, Judge.—The’ Plaintiff does not call upon the 
Court for its assistance to supply any defect, or rectify 
a mistake in the voluntary deed of gift, which is the sub- 
ject of the present dispute, but to restore him to the evi- 
dence of a legal title—the deed of gift of which he kas 
been deprived (as is admitted in the answer) by the 
Defendant’s own conduct... 

It appears, that the Defendant was an old man, and 
that his mind Igboured ander the infirmities incident to 
old age. But none of the numerous witnesses examined 
in the case, say, that he was incapable of transacting his 
business, or of making a contract. 

It is clear, that the deed of gift was not executed with 
precipitancy, but with some deliberation. Arthur Jones 
states, in his deposition, that he saw the Defendant at 
his father’s, and he told him hv was on his way to Hop⸗ 
ton Coor’s, to get him to write a deed of gift, and that 
he intended to give all his property to Barden, the Plain- 
tiff. He says further, that he and the family remon- 
strated with the Plaintiff against the impropfiety of giv- 
ing all to one child. | He persisted in his determination 
to do so, and said, if Hopton Coor would not write it for 
him, he would get some other person to do it. He would 
not return ontil he had accomplished it. This happened 
two or three days before the delivery of the deed of gift. 
Calvin Coor says, in his deposition, that the Defendont 

went to the house of Lopion Coor, about the 20th of Fe- 
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Dre. 1830. bruary, 1821 3 that he appeared to be in his senses 3 that 
—ñN 


Tolar 
v. 
Tolar. 





he wrote a deed «of gift for him; that. he signed it, and 
that he and Hopton Coor attested it as “witnesses ; that by 
the deed of gift, he couveyed all the land. that he had in 
possession, and six negroes, by the names of Dorcas, 
Hardy, Britton, Zeny avd Jonas ; that the name of ihe 
other negro he does not recollect; that the deed was read 
over to the Defendant; that be expressed his satisfaction 
with it ; that it was delivered to Barden Tolar, the Plaine 
tiff; that he tuld the Plaintiffto.go and have it recorded ; 
but that in consequence of something Hopton Coor said, 


the Defendant observed, it would be time enough to have 


it recorded after his death, and told Plaintiff to let Hop- 
ton Coor keep it, upon which the Plaintiff delivered it to 
Hopton Coor. Inthe most important facts stated by this 
witness, he is supported and corroborated by the testi- 
mony of Dorcas Coor. Arthur Jones states, that in a short 
time afterwards, he saw the Defendant, and was told by 
him that he had executed the deed of gift, and that it was 
left with Hopton. Coor. 

At this stage of the inquirg, it may be assumed, that 
im to the property contained in the deed of gift became 
vested in the Plaintiff. For although i it had been placed 
in the possession. of Hopton Coor, it had been previously 
delivered to the Plaintiff, and his placing it there was his 
own act. The title to the property bad previously passed 
to him. That act was not obligatory upon him. He might 
have had it recorded when he pleased. Several deposi- 
tions have been read to prove, that the Defendant, on seve-_ . 
ral occasions, declared that he had.conveyed all his pro- 
perty to the Plaintiff, excepting perhaps his hogs, chic- 


‘kens, &c. and that he had no right to exercise acts of 


ownership over it, .Other depositions have been read, to 
prove that he did, on various occasions, exercise acts of 
ownership over it, and treated it as his own. These 
circumstances relative to the management of the estate, 
prove nothing on either side. _ t was natural,: when fa 
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ther and son lived together, that each of them should oc- Jase 1830. 
“~~ 


casionally use the property, and treat it as if it was his 
own. 

It does’ not appear, that after the Defendant had re- 
gained possession of the deed of gift, and destroyed it, 
which was a few days after he executed it, that the pos- 
session of the property was'in any respect changed, un- 
til the Plaintiff left his father’s, and went to live by him- 
self. Until then, the possession accompanied the title, 
whether it was in tle father or in the son. After their 
separation, it does not appear that the father had such 
an adverse possession of either the land or negroes, as 
would give hiti'a title under.the statute of limitations. - 

Depositions have been read to prove, that the Plaintiff 
himself did not ‘consider that he had a right to the laud 
or negroes. Some of the depositions gay, that the Plaia- 
tiff was an ighorant man. Perhaps tie'might have thought, 
that his title was divested by the destruction of the decd 
of gift. If such was the’ case, his. miscofiception of his 
rights should not injure hiv.” It iv admitted ‘ty ‘the De- 
fendant, in fiis answer, that some days after the execu- 
tion of the deed of gift by him, he went to Aopton Coor’s 


house and applied for it ; that Dorcas Coor delivered it 


to him, and he destroyed it. 

From an examination of the whole case, I am of opi- 
nion, that the Defendant be decreed to convey to the 
Plaintiff, all the land that he was possessed of at the date 
of the deed of gift; and that the Master ascertain the 
identity of it: That he also convey to hitn the six ne- 
groes, with their increase since the date of the deed of 
gift: That he ascertain the name of the sixth negro, not 
recollected by Calvin Coor ; aud that this Conveyance be 
made by sueh a deed as the Master shall approve, with- 
out warranty. 


Per Cuntam.—Decree accordingly. 
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| Dre. 1850, 
ye’ ~—s William Thompson et al. 
v 


Elisha Applewhite. 


A Plaintiff who claims under a will, which is not adinitted in the an- 
swer, must produce it, or a copy of it at the hearing, or account for 
its loss. 

One who claims under a will which is not established, must have all 
the persons interested to contest it before the Court. 
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The bill charged, that the Defendant, inthe year 1807, 
made an entry with the entry-taker of Wayne coutity ; 
that before a grant issued thereon, he agreed to convey 
the land thus entered to his father John Applewhite, and ex- 
ecuted a bond, by which he bound himself t have the entry 
surveyed, and after obtaining a graut, to convey it tw his 
father ; that the Defenda had perfected his title to the 
land, but in consequence Reus oft father’s death, the De- 
fendant never had-conveyed the land according to his 
agreement. That John Applewhite by “his will devised 
the land. above mentiourd to his son Isaac, who was also 
dead, leaving the Plaintiffs his heirs at law; and that 
the Defendant had refused to.convey the land either to 
Isaac. or the Plaintiffs. The prayer was fer a. convey- 
ance to the Plaintiffs. 

The Defendant admitted the entry as charged in the 

. bill, and that a grant had issued to hit ; but denied the 
execution of the bond to his father, as alleged in the bill. 
He admitted, that long after, the issuing of the grant, his 
fathet being then very old and on hig death’ bed, Isaac 
the ancestor of the Plaintiffs propésed to him, the Defen- 
dant, that as the land had always been occupied by their 
father, and was supposed to bave formed a part of his 
home plautation, that. the Defendant stould execute a 
bond to make tiieir father a title thereto; that for the 
sake of preserving the peace of the family, the Defendant . 
did then execute a bond to his father, with a condition 
to make a title, not te his father, but te his bro- 
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‘ therJsaac. But he averred, that no other consideration — 
passed to him, upon executing this bond ; and shortly Th Thompgoe 
thereafter it Was by the father. with the cousent of Isaac, 
cancelled.) ‘The Defendant admitted the devise-of his fa- Applewbite- 
ther to Jsaac of the home plantation, but denied that the 
land in dispute formed: any part thereof, or that it would 
have passed by the will, sapposing the father to have had 
title thereto. He averred, that John, the father, left two 
other children besides the Plaintiff and himself, atid con- 
teuded, that-if tie father-had title thereto, the Piatutiffs 
were entitled to only one fourth thereof, as-it did not © 
pass under the. will of the fathers” 

A4 replication was taken to the answer, ‘anil “Bier al R 
witnesses were examined, whose depasitions wereread af 
the hearing. But there was no pst of the will of John, 
the father, filed as din exbibit 5 it was said to have been 
lust after probate, bot before eo 
was no proof of vag IER * 


Pome with whom was  Dévereus, forthe. Palau 
Gaston; for the Defendant.» — 





- * 
HENDERSON, Chief. Justice. —Proof. of the davies to 
Isaac is — to support this bill, If the fact 
be, as charged in the bill, that the condition of the bend 
was to make title to the father, most certainly be who 
claims as his devisee, must show a de vise. If it be, as in- 
sisted on in the answer, that thr conditiouawas to. make 
title to Isaac, the circumstances attending its execu- 
tion prove most clearly, that such condition was. intror 
duced as ancillary to the will. So far therefore the con- 
dition was testamentary, and fell to the ground, either 
by revocation of the will, or if the will was not cxecut 
to pass ‘real estate, or by any other ¢ which ren 
ed the will inoperative. But the weight of evidence is 
in favor of the case made. io the bill. Neither the will, 
nora copy is offered in evidences but the answer ad- 
Vou. EL #56 
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) mits a devise to Isaac of the home plantation, but denies 
that the lands in question are embraced by that descrip- 
«tion, and there isno evidence to prove that they are. 
hite The deposition of one witness, taken évidenfly'té ano- 
ther point, renders it somewhat probable that they are a 
part of,or-adjoin the home plantation. Bat: it by -no 
means ‘proves it satisfactorily. · The depositions of the 
other witnesses state, that by the will the lands were de- 
visedito Isaac This is giving parol evidence of the cons 

tents of a paper without proving its loss, or that it isbe-. 
yond the reach of the party offering it. And besides, , 
bed state the words or substance of the devise.—. 

. thst therefore be dismissed, for want of ad 


—— — ————— 


* if Se oe — —8* 


heirs, ‘The bill is ailent, who are the heirs, and cath 
— —— rfor adecree. But the. 
> sti are two other hei 

not the Court. It the case made had been 
ported by the evidence, this defect might have been a 

ed by an gmendmient. Bat.wetansit get over the de- 
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but without prejudice. 
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Jolin. Huson et al. : 
Joseph McI azie et al. 


A creditor Of an executor, who haé taken-a security for his debt upon 
the assets df the testator with notice, cannot hold them against the 


legatees. i 
A single act of mal-administration cannot be made the foundation of 


a suit against an executor; but the whole administration must be 
inquired into, and if the — the bill does not permit “this, it 
must be dismissed. 
A bill brought by some of the Saeaehaaide’ — a residuary 
in a will, without making the others Defendants, or account- 
ing for the omissidn, cannot be supported, * 


The bill was filed by thede of thetufiit children of 
William Huson. ‘Kt stated, that their father, by his will, 
devised as follows ; “1 will that m wife, Mary Huson, 
« shall-havé’ sach partiof my land, as she, with her chil- 
Sea pte PA". are left to her, can attend un- 
“ der crop annually, a her natural life or widow- 
# hood, and the balance of cleared-land I will that it be 
“© rented out annually by my: executors, anti my children 

“Come of age to take it inte their own possession. As 
“to my negro woman Tempe, and my two negro boys, 
“< Stephen and Leo,-my will is, that these negroes berbired 
out aundally, and the monies arising from their hire, 
“ be appropriated to schooling my children, or as much 
“of it as may be necessary to give them a good English 
« education, and the balance of the said-hire (if there be 
“ any) shall be reserved to meet accidental occurrences 
“(the death of slaves specifically bequeathed) if these 
«¢ should happen ; if no such occurrence should arise to 
“ call for a particular distribution of the above monies, 
“ then, and in that case, my will is, that it be equally 
divided among all my childfen—and I will that these 
*¢ negroes directed to be hired out, be hired until my 
« youngest child comes of age ; after this, they shall be 
“* equally divided among all my children.” ‘That alf ~ 


| Fon Lincoln. 
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» the execytors, except Mary Huson, the mother of the =} 
Plaintiffs, refused to qualify, and that she alone proved 
the will—athat she wasted. the estate, and married one 
- Friddle, who was made a Defendant—that Friddle exe- 
cuted a lease to McKenzie fur the land, and also hired to 
him the two male slaves mentioned in the will, as a secu- 
rity fora debt—that this lease and hiring were in fraud 
of the trust reposed by the testator in his executrix, the 
wife of Friddle, and that the Plaintiffs did not receive 
from the rents.of the land and the hire of the negroes, 
that education which their father designed they should. _ 
haye, as. it was entirely consumed in Piog Friddle’s © 
debt-to McKenzie. The prayer was, that the land@nd 
slaves might, he surrendered by MeKenzie, and rented 
— —* ** ——— 


the a * be fas , 
‘was dns apiexhibit, and 
it ees = t he —8 six.children, and his wile 
enceint*with another, 40 of. whom, and the one une 
p> he-had bequeathed the residue of his estate, as 
daughter, Elvxabeth, — en for by her grand 
fathers) 

The Defendant, McKenzie, na * ered, > 
mitied the conveyance by Friddlé as chai —* the bill, 
but insisted that he was not accountable for a waste of 
the assets committed by Fridile or his wife. . 

The case was submiited by Gaston, for an Plaintiff. 


No Counsel appeared for the Defenda 






























Rorrin, Judge—The bill is filed for the purpose of 
setting aside a conveyance, made by Friddle and wife, to 
the other Defendant, on the ground, that the executors 
fraudulently conveyed, in payment of a private debt, the 
estate of their testator, whieh they held by the express 
terms of the will, iv trust for the children of the testator. 
Tie Court has looked into the will, and the answer of 


«> McKenzie; and it theuce appears plainly enough, that 





























4 the deed cannot stand, 2 upon the general accounts ——— 


of the estate, debts of the testator, or a balance due the — 
exs⸗ utrix. shall be found to justify such a disposition wf 7 
the property,as has been made. Upon the merits, as now Mckenzié, 
indieated, there would be no hesitation in decreeing the 
relief prayed. But the bill itself is 60 fatally defective, 
that nothing can be made of it. The wilkcarries the.rent 
of the lands, and the negroes, and their hires. and issues, - 
first to the education of the children, and ‘then i the , 
general residue of the estate, after making up, a 
as might occur in the legacies by the death af thes 
specifically bequeathed ; and the will shows five ¢ child 
besides Elizabeth (who is excluded from the : sic we)’ 
the unborn child of which the testator thought, ‘that hi 
wife might be enceint, The bill is brought by of 
of the children, without making any of. the o 
ties, or assigning a reason for the omission : and it prays 
simply, that this conseyance may be declared void, ait 
the estates conveyed to some other trustee, ©. — 
It is impossible, that isolated acts in the courst a 
administration can be made the subjects ‘ofa suit. Thei ; 
merits cannot be determined, without going into the who 
estate, and there is nothing in the pleadings to cover 
an extended ingniry, - he ‘Court cannot permit 2 
tion to be multiplied by splitting upa mal-admini 
into all its particulars, aud making each the — of 4 
suit, -The whole forms but one trust and subject of litte 
gation, Parties, under such a practice as is attempted, 
would be ruined by costs, and the Court harassed conti> 
nually by repeated investigations of the same matter, 
Besides, all’ the parties in interest must be beforé the 
Court.. How can we declare the conveyance void, and 
deprive the executors of the trast, and appoint — 
trustee, without knowing-the wishes of the other legatee 
It indeed a formal party alone were waiting, the — 
might overlook it, or send the case back, to have the dé” 
fect supplied. But here the cause is brought to a hear- —J 
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aang. 
X ing, upou's bill.éo:éntirely founded: di # tmiuconception, 





and défectively framed, that it is incapable of amend- 
ment, without making a new case altogether. —* 
PER Currim.—Decree, that because it appears from _ 
the will of Mason Huson in the pleadings mentioned, that 
there are besides the Plaintiffs other residuary legatees, 
who ty said will are entitled to shares in the testator’s 
estate, and particularly in the portions of it im contré- 
versy in this cause, and they are not made parties to the 
stiit, vor any reason assigned for the omission; and bev 
ho general account of the testator’s estate is sought . 
bill, or can be taken under it, the billis dismissed 
‘costs. But declare, that this decree ig without 
— v0: ny proper Bil to be brought by the Plain- 






for such general accounts, —— 
——“ 
ae % : * ms. . 7 
— — ds > 3 ’ 
ge — pe 
ey ee * rom Wake. 4 
Sel Gillet, 


— —— ——— the bond of 
4 — spackling: ———— that if 
y the law of that State the contract be joint, the exe 
auo⸗ of the bond extinguished the debt ; if joint and several, 
‘that it was no merger of the simple contract debt against the other 
— ; and as the creditor had a plain remedy agzvinst them at 
w, a Court of Equity could not aid him, further than by a diseo- · 
X. and this, although he averred, that the bond was executed 
—“ name by one copartner, in. ignorance on his 
« ‘part, that it did not bind the copartnership. 


case made by the bill was, that the Plaintiff, a 
resident of Virginia, in the year 1819, sold to a copart- 
nership, which he then thowght consisted of Leonard 

‘Merriman, John Mérriman, and David Gillet, a quantify 
* of goods—that being iguorant of the rule of law, that one 
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POE — — deed, ho took Daeissd. 
from Leonard Merriman, who.made the purchase, an inh· · 
strument signed and sealed in the copartnership name; —v. 

' that being advised that the other partners were not bound Ciſet. 
* by the boud executed by Leonard Merriman, the Plaintiff 

J 

i 






































commenced an action against him alone, and had, upon 
final process, imprisoned him ; but being entirely insol- 
vent, he had been discharged under the inselvent laws. 
: That since the discharge of Merriman, the Plaintiff had 
, discovered that the Defendant was also a meihber of-the 
,. |  Copartnership of Merriman & Gillet. 
: The bill.prayed for a discovery, aid that the Defeiidant 
might be decreed ‘ty pay the Sei om peseeiien ae 
An answer was filed, ad proof taken; but a stn 
mary of them is unnecessary.” — ne 
W. H. Hayfwoolt, for the Plaintiff. © | 


evn Deceeus, forthe Delendat 


Ruxrix, Judge.—A very — nswe 
raises a strong suspicion in my mind that th 
was a partner, which is fally confirme ‘by the. proofs. 
Ishould therefore be pleased, if I could; to make him lia- 
blo to a debt wh he justly owes ; aud especially since 
the nature of his defence here has held up the case, until 
it is too late to sue at Law. But I believe there is no 
ground for this Court to relieve on, and the bill miugt be 
dismissed. * 

If the contract is to be regarded as joint and. several, 
or although made in Virginia, if it can be enforced 
here, under our statute, by a joint or several ‘suit, the 
bond of Merriman did not extinguish it,as to any body _ 
but himself. ‘Chat is common doctrine g:and isexempli- © 
fied every day in suits being brought against one joint and . 
several obligor, after a judgment against another. The 
remedy at Law by asswmpsit remained against the other 
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De. 1850. partners, after Merriman nad given bis bond. Kt iswot 
sa Sa like a release, which supposes or imports a satisfaction. 


oe 


It is simply an extinguishment of the simple cuntract, 
as far as regards Merriman and no farther. — 

If on the other hand, the contract of ‘partners wipe 
Law of Virginia joint, and not joint-and several, yo Be 
is extinguished altogether by taking the bond Of. 
them ; because it is as to the obligor himself, and 
thers. cannot be sued without him. If the others —— 
sepatately, they may plead it in abatement. If they are⸗ 
all sued jointly, then the bond is a bar, It is dike the 
case of a judgment against one of -two joint obligors 5 
after which the security cannot be farther proceeded on, 
and is lost. (Brown y. Wooten, Cro. Juc.73). Ts thie 
any thing to induce Equity tu iuterpose ? ‘The party has 
himself extingaished. bis legal remedy for a mere legal | 
demand. ‘The mereloss uf a debt does nit raise an 
equity, Negligence or mere ignorance dyes not call into 
action this jurisdiction. That is the party’s fault. T 
must be sume accident, fraud Or mistake. When het 
the bond of ove partner, Lis proved that he trusted tiat 
one. He ‘cannot § Say that he\is entitled to a better secu- 
rity’ now, because he might have had it at first, if he had 
chosen, He made his selection, and must abide by it. 
In the present case, the bill-admits that the Defendant 
was hot trusted ; for the Plaintiff did not know iw as a 
partner, and never dis: ‘overed that he wz. antil: 
judgment against the other. His own folly in trusting a 
man unworthy of it, or in omitting to ascertain whom 
he had bound for the price of the goods before he took a 
secority, -by which a part; then legally bound, became 
discharged, cannot be help»d. If this had been a subse- 
quent arrangement, apdn any representation that there 
Were no other partuers at the buying of the goods; or 
if it were shown, that the goods were bonght under aa” 


agreement to conceal the partners, aud with a view. to 
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Morriiman's insolvency, the matter would be different. Dze.1830. 


That would be a frauds But here, the scopeof. the bill 
is to get a security, which the Plaintiff admits he did not 
contract for, upon the ground that at Law he had it with- 
ouChis knowledge, and without his Knowledge has Jost it. 
There is né such head uf Eqaity, that Pknow of. This 
is not like following the assets of a deceased partner, 
upon: the insolvency of the survivor. That goes upon 
the idea, that both were trusted, and each looked to, and 
the accident of the death of one shall not defeat the cre- 
ditor, But that idea is completely rebutted, when a se- 
veral security is.originally taken from one of tlie part- 
ners. I repeat, that the whole ground of the-bill is, that 
the Plaintiff, in willful darkness, made a bad bargain in 
the exchange of securities. When he gave tp his remedy 
at Law by his,own, act, he gave up that in Equity— 
there being no fraud,, * 


Henperson, Chief Justice. —The Plaintiff has come 
into this Court, upon avclear case for an action of as- 
sumpsit at Law, for goods sdld to a firm of which he al- 
leges the. Defendant was a partner. if * he had 


alleged, that he could not.prove the fact ofa partnership, 
and asked for a discovery. to aid-him at Law, this Court 


would have granted him the aid required ; but cannot, 
where there is a clear legal remedy, give relief. The 
giving of the bond by ane.copartner certainly does not ex- 
tinguish the simple contract debt, as to the other; for 
merger, Which is an operation of the law, never works 
an injury. The bond could not merge the simple, con- 
tract, but as to. these who were bound by its as to them 
a written evidence and higher remedy are given. If there- 
fore a person gives a bond for his own simple contract 
debt, the simple contract debt ismérged; but aot se, if 
he gives a bond fur his own bond debt, The latter may 
possibly be given in satisfaction of the former ; but there 
is no merger. So, ifone gives a bond for the simple 
Vox. If. *57 
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Dre.1830 contract debt of another, the simple contract. debt:is, aot 
~ —* merged, and may be enforced. Ifa creditor sues.onewf 


two obligers or promissors, and obtains: judgment, the 
original suit as to the other remains, and is not 

in the judgment; aod may be sued on as if no j 

had been obtained. , This i — dopinennctiongagigen 


perience. . : . v 


Per Cuntam.—Let the du be aa — 


‘William, Davidson 
ee 
Thomas L, Cowan, 


A judgment creditor is not affected by noti¢e\of a prior unregistered 
moitgage, and is, in this respect, clistinguished from the vendee 
of the mortgagor himself. Therefore, the Court will not enjoin 
a. ee under his exe. 
-cution. 


he fact stain the ia sib eve the tin, 
as those reported in’ the cause at “between the same 
parties (2 vol. Law Cases, p. 533). ‘The bill prayed an 
injuaction against an execution, issuing on that judgment, 
upoo the ground, that at the time the Defendant reco- 
vered his judgment, as well ag when the negroes of 
MecOulloch, mortgaged to the Plaintiff, were seized under 
the first execution, the Defendant liad notice of the 
mortgage, although it was not thea regiatered. 


Gaston, for the Plaintiff. 
Nash, with whom was Badger, fort the Defendant. 


Rorrin, Judge.-This-cause might well be decided 
upoe its particular circumstances ; since the agreemeut 
of the parties, mentioned in the pleadings, would con- 
clude them, and the judgment at Law is upon that agree- 
ment. 


} From —— — 



































SUPREME COURT OF NORTH-CAROLINA. 471 


* Bat it may be serviceable'to the profession and the "xe-1830, 
community generally, for the Court at once to declare vsison 
the. law upon’ thé’ general question made as the whole  ». 
| Court bas acleafopinion‘on itt ay yy wes. 

TWat question is, whether a notice of an unregistered 
mortgage or deed of trust, acquired by +a ‘creditor by 
judgment of the mortgagor, before a sale an’ his execu- 
tion, affects the creditor, and sets up the deed. “Aud we 
think not. There is no equity agaiust a creditor, re- 
straining him from using all legal means to-obtain a'pre- 
ference, and ultimate satisfaction of liis debt.’ The pe- 
riod of contracting the debt is wholly. imuraterial. One 
creditor may justly obtain ‘satisfaction, although he 
knows that he thereby deprives his debtor’ of the means 
of paying a debt previously contracted. Nothing’ but 
of the debtor’ estate, * ora specific 
li saw, can defeat a creditor. If he ob- 

tains his execution’ an elder debt is ripened into 

judgment, he may satisfy himself. It he gets the legal 
preference by his execution, before a creditor by a'mort- 

gage perfects his title by registration, he may likewise 
' gatiefy himself. Each-has an equal equity; and one has / | 
the Taw. © He may keep it, “The case‘of a purchaser is =. +” 
ciitirely! different. “He has “no equity, if he buys °° * 
what he knows another catnot rightfully sell. Heclaims- §¢  Sd% 

ér the turtgagor, by a contract made in fraud of | 
. He is not obliged to lay out his money, and 
does it at a risk. ) Actetitor claims against both mortga- 
gor and mortgagee, and is seeking, not to deprive ano- 
ther of his rights, but to'save himself. In such a storm, 
be who can lay hold of a plank, by getting the advantage 
at Law, shall notte deprived of it. As against a cre- 
ditor, the deed is not valid until registration ; and if it 
be not registered before the teste of the creditor’s execn- 
tion, it does not étand in his way. 


Per Coktam—Let the bill be dismissed with costs. 
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- YDe.1830. ' ft gM vy , 84 — 
ww —— M, Wallet al. —— 
Duk⸗ ‘Bestes, adm’r of ee Rockingham: 
Abner Walker et al. Sey 
7% 


An agreement by parol, made before the act of 1819 (Rese. 1016) 
by a father, in consideration of the marriage. of his } 
a settle gil his estate upon her husband, ade yy 
issue of her marriage, is binding ; and although it does 


specificall: upon any portion of the father’s property, so as to de- 
feat a purchaser with notice, yet it will be enforced agvinst volun 


teers claiming under him. For though the relation bet the 
father and the Wegitimate daughiter ig not J sufficient en 
te raise a use, yet the intervention of the husband extends ° the 


wife and the issue. 

— eich teioement: mars wil ba ub frie ease 
the.j the husband submitting, the estate was limited to 
bim fe life, with a powersto make upo 

or full age of the childfen 3, w rems 

in common, and cfoss ‘ 

under age and unmattied. 


The Plaintiffs alleged, tha is inttate, Walker, vad 
an illegitima'e daughter, Covingtun, to 
whom he was much attached, and who bad been reared 
by bim in his own house—that, when the daughter at- 
tained a proper age, Walker. was very desirous to.see 
her respectably merried—that the Plaintiff, Well,’ being 
in every respect a suitable match, paid bis addresses, to 
the daoghter, and was informed. by, Walker, that inthe 
event of the marriage, he, Walker, would, at his death, 
give the Plaintiff, Wall, all his estate—that in pursuance — 
of the agreement thus made, a marriage was solemnized 
between the Plaintiff, Wall, and Elizabeth Covington, the 
daughter—that she was dead, leaving. the other Plain- 
tiffs. the issue of the marriage—that Walker had died, 
without lawful issue, and without making avy set'lement 
of his estate pursuant to bis agreement with Wall, and 
that administration upon his estate bad been committed 
to the Defendant, Scales—that he was seised of a valua- 
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dants, his heigs.at.law. 
The. Plaintiffs prayed.an account of the real and per- 
sonal estate of Jbner Wall, and.that it might be settled 


in pursuance of the agreement set forth in the bill ; the. 


Plaintiff, Walls, submisting to any. apportionment of it 
between hie and the vther > which might be di- 
rected. r 

» The Defendants didnot admit, nor positively * the 


ddicoteiansiees fanth’ in-the bill ; but held the ‘Plaintiffs te 


proof thereof. — 
Many depositions were read at the —— which 
will be found stated in the opinion * his: Hoge Judge 


J 
Borwi 6 ) — 


— * y 


» for the Pl > | ; eS BS 
* 00 * * * 


‘Rupes, ‘Fidgess'Ph ill is filed. to — the speci- 
fic execation of a contract between the. intestate and the 
Plaintiff, Wiliam M Wall, upon bis marriage with 
Hlixabeth, a natural daughter of Walker. It is. alleged 
in the bill, that. Watker agreed, with a view. tothe mar- 
riage, aud in consideration. of it, to give all “his estate, 
upen his death, to Wall anW his wifes 

The bill charges; that Elizabeth was Walker's daugh- 
tery and ‘that he was anmarried, and bad no other issue; 
that he acknowledged ber ; took her from her mother in 
tender infancy, and received her into his own house} 
where, being a man of good estate, he bred her up geo- 
telly’; that when she grew up. he fiéquently expressed 
his wish, that she should. marry respectably, and de- 
clared, that if she married to please him, he would set- 
tle all his property on her at his death? It further char- 
gee, that the Plaintiff addressed her for a considerable 
time with the Knowl dge and approbation of her father, 
and married her witt his free consent. — 


_ AES 
ble real estate, which hed descended to the other Defen- *8 


Wall 


». 
Scales. 
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A question might arise on the case thus stated—whieh 
is fully supported by the proofs taken,ow both sides 
whether a man who holds out a nataral daughter to the 
world, as the future successor to his estate, for the sake 
of advancing her in society, and marrying her respecta- 
bly ; who encourages the addresses of a young.man of 
good property and standing, without ‘coming to some 
specific understanding with him, that those expectations 
naturally arising from his condyct, must be still regarded 
as dependent upon bis good will.and bounty ; can be ab 
lowed afterwards to treat such declarations as mere @x+ 
pressions of affection, and not binding on him. The case 
of the young people.is much stronger ia this point of 
view, than if the daughter were legitimate... Then, such 
general declarations 8 tight be referred to.the succession 
by law, which would render unnecessary any act of the 
parent. But all the parties here knew);that séime act 
was indispensable, and that there was no possibility of 
the estate going, : d, without a settlement or 
contract of some sort. is to. be expected that, upon 
marriage, every, person of either sex hus.acare-for some 
provision for the family. They ought to-do so. Iw ordis 
nary instances, this may be deemed sufficiently secured 
by the natural affection of the parent, -and the descents 
and distributions by law in cases of intestaty. But where 
an illegitimate is concerned, nothing but a contract is 
any. guarantee. This raises a strong presumption, that 
such declarations were intended to procure an advanta- 
geous match; that they did raise expectations, as design- 
ed; and that the marriage took place on the faith of them. 
It Would be a material inquiry, whether the father should 
be allowed absolutely to disappoint them. Would it not 
be a fraud on the marrying parties, and through them on 
the issue? To. avoid that, would mot the Court be 
obliged to hold such dealing a contract? But the case 
dves not depend upon implying a contract; as there is 
full evidence that one was expressly made a short. time 
before the marriage. 
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« It is to be remarked, that the transaction occurred in 
ghia of course before our act, requiring all contracts 
for the sale.oftand and slaves to be in writing. Happily 
no such controversies can now arise, where the fact of 
the contract and its terms will not more explicitly ap- 
pear, than by uncertain. and cotradictory parol tes- 
timony. 

But. in few ‘instances. could parol testimony be more 
consistent and satisfactory, than inthe present. Almost 
_ every one of the numerous witnesses in the cause proves, 
that Wall had visited the young woman at her father’s, 


j and had been engaged to her for a considerable time. 


. This was not only known to Walker, from his oww ob- 
servation ; but Wall had mentioned it to him, and ob- 
tained his consent. The. marriage did not immediatel 
take place ; and unfortunately, the parties became too in- 
timate, and the daughter became pregnant. = 

John Scales, who married a. niece of Walker and lived 
within half a mile of iim, says, thet the marriage took 
g Place on Pharsday, and that on the Sunday before he was 
” gt Walker's, when the latter first discovered his. daugh- 
ter’s situation. Wall was immediately sent for, and 
came. MValker seized his.gun, and swore he would kill 
bim.; to which the other peplied, “fire away—Iam not 
afraid of your gun ; but Tam not to be forced into, mea- 
sures.’’ The gun being taken away, Walker’s® passion 
subsided. He wept, aud calling for his daughter, sat 
down and took heron his knee, ad made Wall sit beside 
them. He then said, “ you have rained my happiness, 
Did I not tell you, when you spoke to me for my daugh- 
ter, that I had willed her all my estate. Will you -de- 
stroy my hopes, and not marry her now? nd I now 
promisé you, if you will marry Betsey, I will give you all 
my estate at my death. Yoo may come and live with me, 
and make all you can; all f want is my support while 
I live.” Wall replied, that he had made no promise to 
his-daughter, which he did not intend te perform; and 
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Dre. 1850, said he would marry her, and did 80. that week. 


“aa witness says, that besides himself there were 


.. Richard Webster, Joseph Alley, poner vite 
Seales. named Crawford ; that Webster was the person setitifor 
Wall, and had gone before he, Seales, gut to Walker's, 
and that Wall and Webster came back together, © 
Many depositions have been taken to prove frequent 
disagreements between Walker and Wall. They estab-. * 
lish, that Walker maile two willz, in favor of Wall and 
his family, and destroyed both, while displeased with 
Wall; that they twice separated, and that Walker declar- 
ed he would leave them nothing. Wall’s wife died’short- · 
ly before her father; and the old ‘man himself died 
after a very short illness. ‘There is also evidence, and = = J 
a great deal of. it, respecting the possession of a tract of 
Walker’s land, on which Wall built a mill, and whether 
that was built out of the funds of the one or the other. 
The whole of these proofs are laid out of the case ; be- 
cause the circumstance itself is only material, as denot- · 
ing the existence and nature of the original agreement; _ 
and is not sufficient, if established, according to the wish> 
es of the Defendants, to repel the mass of direct proof of 
the agreement. And on the other hand, it is not needed 
by the Plaintiffe to support their witnesses, who speak to 
the agreement. 
The witness, John Scales, further states, that hearing 
Walker was sick, he called to see him ; found him very 
ill, and uneasy because he had no will, He said, that 
he wished Betsey’s chihiren to have his estate ; that if he 
had succeeded in his attempt to legitimate her by act of 
-Assembly, that would have secured it; and that he had 
intended making another will. Bu the still hoped, that the 
contract made with their father before murriage would 
carry the estate. Walker died the next day. 


The answers do not admit, or positively deny the 
agreement. But this witness, if credible, proves it 
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last act of the father’s life. ' 

- Attempts are made to discredit Scales. Two persons 
Set his general. character being ‘bad ; while mgpy 
others prove it to be very good, and that if Ahe ag 
ment be~not established, his wife’s mother, being Wal- 


ker’s sistery has a large share of the estat@ An effort. 


is made to contradict him. Webster says, that he did 


not see Scales at Walker’s : that Elizabeth, @thout her 
father’s knowledge; desired‘him to go fur Wali, whom 


he foundat hisfather’s, and to whom he delivered she 


message, stating the diseoveyy which had been made. 
He says, that Wall said he did not believe that to be her 


. situation, but went, and on the Way declared that be 


would perfirm all-is promises. Upon getting to Wal- 
ker’sy he met Wall at the porch with his gun, and threa. 
tened to’shoot him ; that the gun was taken away from 


Walker, and he, Webster, went away without going into 


. the house. This was two hours in the wight. This plainly 


not contradict Scales, but supports him, as far as it 
. Scdles might fave been in the house; or be might 
have: been at ‘the door, and not seen by Webster in the 
dark, or attracted his attention in the affray. = 
Philip Aliey-says, that Helived at Walker’s : that Scales 
was there iw the evening, but had gone away before Fal 
came, he ‘thinks ; at any rate, that he does not-remem- 
ber seeing them there together. But this witness admits 
that he himself was there, and heard what passed between 
Walker and Wall, and in a second depusition, he states 
the whole substantially as does ; and in many im- 
portant, particulars, literally so : as does Joseph Alley, 
the other person said by Scales to have been there. And 
it is in proof, by a person who staid at ‘ *s on that 
Sunday night, that when he came home, he gave his fa- 
mily a relation of all that passed, corresponding with his 
deposition. And Orr, who is one of the witnesses,. who 
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Dxc- 1830. says Scales’ character is not good, admits that on Thurs 
— 


Wall 
v. 
Scales. 


day morning, the wedding day, Scales told him the: r 
riage was to take plate, and a nOrr’s expressing a 

dow@it whether Wall would marty the girl, ‘said he ae: 
tainly woah ; for that Walker had agreed on Sunday 
night, to give them all his property ; and then proceeded 
to relate what he heard pass; as rit now Y appears in his’ 
deposition. 

Divers @tnesses speak to Walker’s —— declara- 
tions in favor of Wall, after the marriage. But it is dn- 
necessary to advert to them particularly, because unless 
very precise in their-terms, and appearing to be delibe-~ 
rate, and made with a view of having evidence to them, 
the Court ‘would not perhaps decree on mere’ subsequent — 
declarations. ‘They might rather be considered as tes- 
tamentary, than a establishing a contract. ais 

But I will not omit the statements of two other wit- 
nesses, Who testify to conversations in’ the intermediate 
period between Sunday and the marriage. ‘The one is 
John Whitworth, who says, that Walker was very un- 
easy at his daughter's situation 3 and told him, that the 
parties had been engaged for a considerable time, and 
that he had promised Wall, if he would ‘marry her, he 
would leave them all his estate at his death. The other 
is Richard Wall, the father of the Plaintiff He says, 
that Walker came to his house, and applied to him to 
promote a speedy marriage, and declared that if it took 
place, they should have all he was worth at his death. © 

Upon this proof, the’ ‘Court cannot bat establish the 
general agreement alleged in thebill, that Walker should, 
at his death, devise, or in some other way settle, bis 
whole property upon the parties to the marriage, or their 
family. a 

To the validity of this agreement several legal objec- 
tions have been made at the bar. — 

The first is, that it was without consideration, since 
Elizabeth was a bastard, whose relation to Walker is not 
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ar to raise a use. If this contract rested between Dec-1830. 
and her. father, the objection would be a good “~~ 
one. But, Wall intervenes, and his marriage is the con- ver 
sideration, and extends beyond himself, and embraces Seales. 
his, wile and children, Parties to marriage agreements 
may well, aod generally do bargain for the wife.and is- 
sue; because..no —2 to be burdened with a fa- 
mily without a provision. 
_ Another is, that the. —2— is in, the cri- 
minal seduction of the daughter, and was extorted from 
Walker, in a moment of passionate grief.at ber disgrace, 
and ought not to: be enforced, Whether this reason, if 
| founded in fact, would reach the children, and not be re- 

* stricted to Walt bimself, and ‘so would not benefit the 
Defendants, but onlyconfine the relief to a part. of the 
Plaintiffs, need. not be wed 5 because the Court 
thinks, there ig.no | ‘ou I for it in, the evidence. If it 
could be seen,. that the estate. was Wall’s object ; that ke 
obtained the: confidence. of the father, and the affections 

4] of the danghter, for the purpose of betraying both, as a 
“means of securing a settlement ; or even after lie had de- 
graded her, that he delayed to fulfil his engagement, for 
the. sake of getting a specificcontract, which he knew the 
State.to which be had reduced the family, would compel 
them to yield, the Court could notenforce the contract, in 
favor of the,péraay, who had ubtained it by such flagitious 
and deliberate treachery. The extreme impropriety of his 
conduct is fully, felt» »But as far as we have eyideuce, we 
cannot say that it. ig net entitled to all the palliation, 
which passion and ,yeuths-not refined and.guided by an 
elevated sense of hanar and a better edacation—can give. 
No deeper and more selfish purpose seems to have been 
cherished by him, Hewas not himself aware of the full 
consequences of the immoral intimacy, until Webster 
communicated the young woman’s message. He promptly 
obeyed it—expressed bis disbelief in it—and voluntarily 
declared his obligation and intention to marry her. . li 
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Neos 183¢. jg true, he did not appear before her fatier, p 
e~~\ that penitence which he ought to have felts par) 
>» that repdration that was due-from him. | Perhaps t 
Scales. lence 6f Walker put it out of hi¢/power to exh 
emotions he felt. Self respect was an insuperable’ ubsta- 
cle to doing even justice, when, demanded’ at the muzzle 
of a gun, and that in the presence of the woman, whom'he 
had promised and fitended to maké’ tigewife. He must 
have been dastardly, as well as criminal, if he had gaid 
less than “Tam not tobe ‘forced into measures.) Bilt _ 
as soon as Walker desisted from violence, and wasac- - 
cessible and appeasable, Mall declared himself" 
perform all bis promises. . There was no hint or inst 
ation about the’ estate on bis’ part. AW that. came 
Walker himself and ‘not for the first time's for her : 
“have always told you, that Fhad\willed Betsey my 
« property. Did 1. not tell yon soy, when you asked me 
«for her?” ‘Aud ‘he bag proved nk tp pet ag 
husband, and a a provident héad of Wfamily. ·. 
The last objection ‘is, that's contra ing 
specific. in it, and’ did not bi ‘the property. “Tatis — 
true; bat it bound Walker, ‘and his heirs and executors. 
A general covenant to settle fands does»not -createa tien 
; on apy particular lands ; but’ itis ® debt om the-estate. 


Walker could certainly dispose ——— sell it, 























































and waste the money. Purchasers, have a goad 
> unless they became so, for —— enablivg 
alker to evade the contract. — 59—— 


by it- just as much as if a bond: — 9 — given ; avid 
theré are several cases, in. the: books, of. two persons 
* giving bonds to make the one the Othier’s heir. 
- The gencrality of the agreeieut however makes it ne- 


cessary that it be considered, in what way the 
estates are to be settled. The contract was to give Wali 


and his wife the estate at Walker’. death. This, literal- 
ly taken, would vest the whole personalty in Wall. It 
appears that Walker made two wills, in one of which be 
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—— — 
exised to Wall himself; ia the other to his wife and chil⸗ Hee. isso. 


dren, Wall was. privy to, and satisfied witheach. The 


. J spirit of the agreement probably was, as understood by 


them, that Walkef’s‘estate should come into the family ; 
and he would tVe‘considered himself as fulfilling it, by 
devising’to. all ar any.of them. Had he done so, it is not 
certain that his disposition would have been disturbed. 
But as be died withoat expressing his wishes; the Court 
is'ybliged to execute the agreement upon. general prin- 
Ciples—whieh lead us mainly to the case’ of the issue of 
the marriage, whose interests must be taken as weighing , 
maost with thé party, from whom the estate moves. In 


% the present tase too the difficulty is the less, because the 


Plaintiff, William M. Wall; submits in the bill to take in 
corinexion with his children, » The purture and education 
of the children,. and. the: respectability ‘of the family. and 
their advancement in fife, when theyshall grow, Up, re- 
quire that the father: should. have a life estate in the 
whole, with the power of giving each ofthe children 
his or hee sharé, the sons at full ages and the daughters 
at marriage or full age : ‘remainders to the children as 
tetiants in common, with cross remainders between them- 
selves, upon their-death under age and unmarried: —which 
will be ordered, unless the parties lay:another settlement 
before the Court, which ’will be more to the interest and 
convenience of the family. 

The Master must. therefore be directed to inquire, 
what real and - personal estate’ Abner Walker eft, and 
take an account of the.sameinthe bands of the qdininistea- 
tor and heirs at Jawy and. ofthe rents, issues and profits : 
And the Defendants, the heirs at law, be decreed to deli- 
ver ap'the possession of thelands tothe Plaintiff William 
M. Will; and upon the coming in of the report, to exe- 
cute conveyances for thes specific ‘therein found, 
to be approved by the Clerk of this Court, to a trustee 
to be named by the Plaintiffs, upon the trusts before 
mentioned. 
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EQUITY CASES ARGUED AND DETERMINED, IN THE 


Duc-1830. Per CuntaM.—Declare the marriage 


—⸗ñN 7; 


WVall 


Scales. 





ed ip the. bill to-have been. made between. the. 

and his wife Elizabeth, of the first part, and Abner 

ker, reputed father of said Elizabeth of the other a. 
that said Walker would devise to or-settle on the Plaig, 
tiff and his wife, if they intermarried, his whole estate 
real and personal, at his death,..to be established : .de- 
clare farther, that.said Walker having died without 
making any devise or settlement of his said estates, this 
Court will order the same, agreeably to Equity; and — 
thereupon decree that the Defendants do forthwith sur — 


render into the peaceful possession othe Pinta he of- 


lands which said Abner died seised of or en 
which descended. to said Defendants as heirs at law, ne 
are now in their possession respectively, to. 
hereinafter directed; and order further that the Clerk ia- 
quire what particular lands descended from — 
where Situate &c. And it is relerred io the ‘Clerk 
take an account of the. alsy an account of 
the personal estate of said intestate, in the hands.of his 
administrator, and report the particulars, after allowing 
just disbursements and charges; and decrge farther, that 
“upon the coming in of said report, whereby the said es- 
tates shall be aseertained, the same shall be conveyed by 
proper parties to a fit trustee, in trust for=the Plaintiff 
during his life, remainder to his. four children, with cross: 
remainders between the said four children, if any of them 
should die under the age of twenty-one years and unmar- 
ried, withpower to the Plaintiff to give to.each of the. 
said children, his or her share or. fourth part, the sons 
respectively upon their arrival at fall age, and the daugh- 
ters respectively upon their arrival at full age or. mar- 
riage ; unless in the mean time the parties fas before 
the Court — — * Pn ) 


aca 
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Ye oe eee Dec.1830 . 
A “Nieorod Lunsford aw 
i —Ww. From Barke. a 
J Jacob Bostion, 


. Although a ‘mibdeseription of land, as to the County in which it lies, 
- would not vitiate ih a deed between individuals, it seems, that 2 

similar mistake in a grant would avoid it even at Law ; because the 
é. grant is founded. pou entry and survey; which are to be made 
by sworn offivers in the very County mentioned, 

But ff such misdesctiption i in & grant does not avoid it, clearly an en- 
try made in one County, whén the land lies in another, is void. Anda 
Court of Equity will mot compel another person, who made an en- 
try and obtained a grant of the same Jand, with notice of the former 

\ . defective entry, to.convey to the first enterer. 

. Where the ——— that land entered by him was situate in 

a <n he made his entry, and that the Defendant had, 

: ~ with’ of his entry, obtained a grant for the same land, upon 
an entry made in another County, it was held, that if thetand did lie 
im the County where the Liai ntiff’s entry ~was made, ‘_ was 
jpately legal, and the * ——— snc 

A reference is never made, a fact put im issue by the 


pleadings ; but —2 — —B8 matter supplemental to the 
_ relief granted at the hearings 





The bill was.filed in the year 1820, aud the Plaintiff 
alleged, that in October,-1811, he made an entry of 640 
acres with the entry-takerof Burke County, “ adjoining 
his own line, and Jacob Bostion, and the Iredell County 
line.” That on the 8ih of January, 1812, « warrant of 
survey issued to the Surveyor of Burke County, which 
was returned, and on the 24th of. November, 1813, a 
grant of the land, thus entered and surveyed, was made 
to him. That the Defendant, having notice of the entry 
above menticned, had in December, 1811, and January, 
1812, made entries of partof the same land, with the 
entry-taker of Iredell County, and had, by falsely sug- 
gesting the land to be vacant, obtai ants thereon J 
in December, 1812, and that ihe Defendant had taken 
possession of ‘the land covered by his grant, and refused 
to surrender the sane tothe Plaintiff. ‘The bill then 
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EQUITY CASES ARGUED AND DETERMINED IN THE | 


Dre.1850.. averred, that the land granted to the Defendant was ac- 
Re ong tually situate in Burke County, and prayed that the De- 


v. 


fendant might be decreed to be gue for hin, — 


Rostion. a conveyance. 


The Detendant, in bis answer, admitted, that 3 
the entry made by him, which he averred, was it Dee 
cember, 1810, and before a grant issued thereon, he 


heard that the Plaintiff bad made aw enpry of the same 


Jand. He stated, that he could; hot answer with abso- 
lute certainty, whether the Jand was situated in’ Burke: 
or Iredell, as the line between’ the two counties had ne⸗ 
ver been properly settled ; but averced,: that acedrding 
to his houest belief, it was inthe county of Iredell—his —.— 
entry called fur the dividing line between the two counties, . 
‘Lhe entries and grants were filed, and from them it ap- -· 
peared, that the Defewdant wae coerect in —— * | 
their tive dates: © * af 
A re to the awe : — 
positions respecting the ‘line t Ewe aaa eats, ‘, 
were taken. A summary of tliém will be found in the 
opinion of his Honor Judge Rorri. 


Gaston, for the Plaintiff. 
No Counsel appeared for the Defendant. 


‘a 
¢ 


Rurris, Judge.—The° bill is filed to obtain a convey- 
ante. of a tract of lund, which the Defendant entered in 
Iredell County ; for which, “in December, 18 12y-h® b- 
tained a grant, describing it as lymg in Iredell. The: 
Plaintiff alleges, that the laud is in fact situate'in Burke 
County, and that before the entry of the Defendant, and 
within his knowledge, he had himself entered itiu Burke, 
and obtained a it in November, 1815. 

Upon that =. and upon the distinct ground, that 
the Defendant's entry and grant are vo'd, because the 
land lies in Burke, the equity of the bill is raised. 




















po. 


| SUPREME COURT OF FORTH-CAROLINA 





485 


The answer and the Defendant's grant show, that one Dzc.1830. 


of his entries.was prior to that of the Plaintiff. But it 
is unnecessary to discuss the particular circumstances on 
that point, since the opinion of the Court is determined 
by other considerations. i 
‘The.first observation which —— that if the prin- 
ciple assumed in the bill, that the validity of the entry 
and grant depends ‘upon the land-béing in the county 
tioned in it, be correct, notice.is immaterial. For 
the Defendant’s defective title would not be helped, by 
ignorance of the previous valid entry of the Plaintiff. 
On the other*hand, if the land lic in Iredell, and the 
Plaintiff’s entry of it in Burke be, for that reason, void, 
knowledge of it would not affect the Defendant. If he 
knew of it, he knew also.that it was void. For.if the 
entry created no. obtigation . on the State, to perfect the 
Plaintiff’s title by a grant, it could not.oblige the De- 
fehdant, in conscience, » Cond to the Plaintiff the le- 
ate had conferred on him. The 





whom only one “had authority, to perform the acts neces- 
sary to precede the issuing-of the grant, they are as dis- 
tinet and independent, in. reforence to this question, as 
if they hai been derived from different persons. The 
doctrine of notice is therefore inapplicable ; and the cause 
stands upon the intrinsic strength of the respective titles 
of the parties. . Sy 
Taking the fact for granted, that the land lies in 
Burke, it may. however. be inquired, what equity the 
Plaintiff, has, or how he gives this Court jurisdiction ? 
If it be true, that a grant for land lying in one county, 
which describes it a3 lying in another, be void, the plain, 
direct and completé-remedy’ of the Plaintiff would seem 
to be at Law. Both the matter of the location of 
the land—and the operation of the grant, are properly 
triable there. The Plaintiff does not stand upon the 
equitable title of his entry only. He is armed with a 
Vox. I. #59 
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Dito, 1830 grant, appearing to be alegal title ; upon which he midst 
‘Lunsford 


~ & 
Bostion. 





‘called for, and among them, the most conspicuous, per- 


recover in an ejectment in Burke, notwithstanding the é 
Defendant’s grant in. Iredell, if the latter bé void. “Tf 
indeed it was not void, or even if a Court of Law had 
held upon an ejectment, that being the first patent, it 
passed the legal title, notwithstanding the falsehood on 
its face, it would be a different matter. This Court 
would then inquire into the préferable ‘equity, arising | 
out of the respective entries. But the Plaintiff bas not | 
established his own title at Law,sofar as it depends Gp> 
on the actual location of the land, nor obtained the opi- 
nion of a Court of Law, upon the legal operation of the 
Defendant's grant. He comes bere for a decision of both 
these points ; though the latter is purely a legal question. 
His bill is, in truth, simply an ejectmnent bill, against the 
tenant in possession, to try the strength of two legal ti- 
tles 5 of ‘wliith he pronounces ‘his ——— —* 
Such a bill cannot be en ’ . 


If however the Court could peresive, -thatithe' Defend. 4 


ant’s legal title was not void, ¢ ‘would at Law défeat 
the Plaintiff's, his equity, would certainly be sustained 
here, notwithstanding the jodgment pronounced by — 
self upon the Defendant’s grant.  Itis‘not absol 

cessary to the decision of the present case,” that the’ * 
validity of a grant, describing the land to be in a Wrong 
county, should be determined. No conclusive opinion 
Willitherefore be given On it. y own impression is, 
that such a grant is void, I will not say that would be, 
the case with deeds between individuals ; for thé county 
is only a part of the description, and might probably be 
corrected by the more specific description by natural, or 
other boundaries, Nor do I think2a description in a 
grant must + a respects be ‘consistent. Ordinarily, 
ambiguities arising upon evidence may be explained in 
the same manner ; and many rules have been laid down 
for. their constraction, having respect to the objects . 




















| 





_ » SUPREME COURT OF NORTH-CAROLINA. 


487 


deast deceptive. But the county, in which Dze.1890, 


the: and lies, seems, under our statutes, to be of the es- 
sence, of the description.in'a patent. The State has a 
right.to know what land she grants, and where situate, 
and that she grants, it upon the, representations, under 
oath, of her. proper and responsible officers. It is (rue, 
that in general, a Court. of Law cannot, in a collateral 


proceeding, look behind, the grant, into any irregularity 


in obtaining it. lts validity must, be put directly i in is- 
sue, But this objection arises on the face of the instru- 
met and relates to the thing conveyed, in terms, by it. 
follows, in the description, the plot and sur- 
vey sof, whieh duplicates are: required to be filed in the 
Secretary’s office, and one appended to the grant, as a 
part.of it. This survey can. be lawfully made ouly by 
the Surveyor of,, the county in which the land lies ;_ to 
whom the entry-taker of — issues a warrant. 
the act of 1777 C Rev, ¢ 414) anentry-taker is ap- 
pointed for each cou with whom, ‘any person may 
enter a claim. for. vo ’ —— county.“ The entry 
is to. be made. Sin writing, setting forth” (among other 
things) « the name of the county in which the land is si- 
tuate.”” _ Witb, that entry taker, caveats are to be lodged, 
and. -apon his certificates they are to be tried on the pre- 
mises by a jury of the same county. It cannot be held, 
Lthinky that a sranty purporting to convey lands thus 
entered aud survey cording to law, by those appear - 
ing to be the proper » should convey land, entered 
with and surveyed ‘by-ofticers who had no authority touch- 
ing the matter. dt is of the substance of a patent; that 
the land should” appear to be situate in'some county ; and 
a reference to those provisions of the statute proves, that 
the true county ought to be stated. If,a grant for land 
in onewgounty would pass land iv another, then the en- 
try, upon’ which that grant is founded, must likewise be 
held to be good... This would lead to a vagueness, un- 


wa 
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EQUITY CASES ARGUED AND DETERMINED IW THe 


certainty and contradiction, in the terms of 
which would defeat the wholé purpose of requiring”“at 
description in the entry ; and would entangle titles 6 
yond the ability of man to dnravel. The county: thes” 
forming a material and —— of the description. 
in the entry, expressly required by the statute; it most 
be of thé like important consequence in the grant, whith’ 
is founded on and follows the entry in that respect. “Tt ~ 
cannot, in general, therefore, be departed from.” And if 
the land, as described by metes and binds, cannotte: 
found in the county mentioned, the grant must be inefii«: 
cacious* to pass it, by reason of the insufficient * 
eongruous description. I have'laid this down as the ge 
neral rule. I do not suppose it a wniversal one; Lean 
readily suppose ati éxception to it. Perliaps there:may " 
be others. If, for instance, at entry. were properly ~ 
made, and a warrant issued, and before its ¢ ] 
and the return of the surve, ‘the name of the county J 
changed, or the county sph tow ay a cn eg + 
returned, and followed the entry and warrant, thie’ grant 1 oo 
might not be avoided, slihough the tind, at the time: of 
issuing the grant, did not lie in the county therein named. 





But in that-case, the land would form a part of thesame = 


identical territory, under whatever name it might be 
known, [n the case before us, that is impossible; ‘for 
the same spot cannot be at once in two counties, Bat, 
without deciding this point, it oe t objection to 
the present bill, that the ‘Plain made no attempt 
to have the judgment of a Court of Law upon this legal 
question. Until’ he shall have failed there, he has no 
occasion, nor éxcuse for coming here. . ©” 

If however a Court of Law hai so decided, as to make 
it necessary forthe Plaintiff to abandon his legal title, 
and relying upon his entry alone; td ask the aid’of this 
Court, it would then have to be considered, how his equi- 
ty stands on that. If the entry be’ void, it gives him no 
equity. The same provisions of the act of Assembly and 
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inoperative.the grant, apply with equal and greater force — 


to show the ente y to be void. In one réspect, the entry 
stands on less advantageous grotind than the grant. 
The latter is,.in each case, issued by the same officers— 
_ the Governor.and Secretary of Siate. Its defect consists 


cin a description, whichis materially false, and cannot be 


corrected. But the entry is defective, not barely in-de- 
scribing the land. as lying in the wrong. county, but also 
in being made with an officer who had no authority to 
recéive ity and surveyed by anofherequallyanauthorized. 
As ihe entries of the Plaintiff and Defendant are made 
in different counties, and their calls are fot “the same 
county: line, on opposite sides Of it, unless the utmost 
latitude and vagueness of description be allowed, it seems 
to be impossible that they can ever come in conflict.— 


" But if in fact the same: I baa ‘been surveyed under 


thei, the one or the other must be void. «-Which'of them 
ion/in which County is the 
put in issue by -the answer, 





4 ep se > pt be- 


~ Higve” atthe time he entered, ard at the —— 
ing—in 18 } the land. was situate | , and 
iiot ia’ Burke... The biurden is throwin the hp ntitt of 
showing the contrary,'and he fas had fi time (-do it. 
Comtionly tlie limits of a county, being o ral interest, 
are specifically fixed byluw, designated in surveys made 
under public aathorit; » and notorious. Such public do- 
cuments, or even a reputations general _ undisputed; 
avtl acted on by. the avthorities on bott of the line; 
would be prima facie competent to establisti' the live, in 
«private controversy of the present nature. Bat the oe 
swer states, that the line was never “ properly settled ;” 
and in this particular all the witnesses, of both sides, a: 








"gree with it, The Court will not say, that its situation 


might not be proved by witnesses, upon their knowledge 
acquired by surveys, not made under public authority, 


Bostion. 
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EQUITY CASES ARGUED AND DETERMINED IN THE 


nor in the eause. Certainly a survey of aneor | 

of the latter kind would be. most, satisfactory, 

survey of any kind. appears.in,the proofs Bae Ug. 
The parties have relied on the opinions of their — | 
and they are given .withont any sufficient grounds, 
Which to found them. Ove witness barely states, tha 
believes the land to, be in Burke. Another states, 

from a survey he made, he thinks about one hundred and 
twenty acres lie in Burke. But we are not told what 
survey, he made, whether of , the land op_of the county 
line ; if the latter, where he hegan or, Nont to. nor hig 
reasona for adopting either terminus, Suche is 
not suffigient proof of an ordinary line between. 
duals—much less a pablic. and disputed: boundary,, But 
its feeble strength. is further impaired, by the contrary 






opinions of the Defendant’s witnesses. Five or. six.of | 


* declare, that wei 

“ a rough measurement” was m 
They all thought the land w 7 
fe.dant then entered. “The a 
between the twe coun 


and ought not,te be. es — 





rp — 










bable. Cogrt is therefore 
the —— | by the Defendant’s grant does lie, ac: 
cordiog to the rms of the grant, in Iredell County. 
‘The counsel forthe Plaintiff h pasked for an inquiry 
upon this psint. A reference’ to ascertain. the 
mode and:extent of the relief, which.the. particular eir · 
cumstances require, after a decree, upon the hearing, 
establishing right to some relief. . Where a mortgage 
or a. partnership, is declared, accounts are ordered, 
here an agreement for a sale under a general descrip- 


7 


“tion is established, the estate may ‘be further identified 


by a survey. But a fact constituting the gist of the con- 
troversy, and directly put in isssue by the pleading; must 
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be,proved before publication. It enters into the Plain- 
tiffs'title, and must be established on the bearing; else 
there is no case upon which to institute an inquiry. It 
is never referred to the Master, whether a party can 
supply a deficiency. of evidence to niake a case. If it 
were, inquiries would’ be interminable, and the final de- 
cree indefinitely postponed, Inquiries relate to matters, 
supplementary to the general relief decreed on the hear- 
ing.» If the Plaintiff had) proved, that some of the land 
eertainly lay in Burke,~but it did not appear what part 
in particular, and it was deemed necessary to the clear- 
ness.and precision of the décree, that such part should be 
ted by the particular metes, bounds and quantity, 
a sarvey would. » to,establish those facts. But 
here, ‘no part of land. is shown ‘to ‘be so situated. 
The Plaintiff has terefore failed to prove the case stated 
+ in his bill; and the Court, cannot stipply the deficiency, 
but must dismiss the bil, 
.. Per Cuntam.—Declate, that the'land * to the 
Defendant is not proved. to'lie i in Burke County, and is 
therefore held. and deemed to lie in Iredell County. De- 
clare further, ‘that if the land did lie in Burke County, 
the Plaiutiff would be Without any matter of equity, 
upon | which to ask’ thé aid-of this Court, since he hath 
obtained a graut fr om the State, for the land claimed by 
him, and may for any thing appearing to the contrary, 
have a direct, speedy and ‘complete remedy at Law, and 
therefore decree that the bill be dismissed with costs. 
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EQUITY CASES ARGUED AND DETERMINED IN THE 


James C. Jones 


v. 
Marmaduke Jeffreys ef From Franklia. : 
William Boylan. ba 


' Where a Plaintiff seeks to enforce an Equity against Law, he can have 


Atle ta hi dia) allah ait gh ct 2 


suit. 


The’ Plaintiff alleged that a tract of land, ‘held in” 


common by a number of persons, was, under, an order 
of the*Court of Equity for the county of Fran 
by the Clerk and Master, for the purpose of 
proceeds among the tenants, instead of making & pi 
tion thereof—That at ‘the sale, he, and the Defes 






Jeffreys, purchased it, and-executedstheir joiat bonds to 


secure the purchase money—that the sale was, upon the 


report of the Master, confirmed ; but that no deed had 


ever been executed to either the Plaintiff or 
Jeffreys—that Jeffreys had become insolvent, and 


Plaintiff had been forced to pay the whole ‘amount of the 

purchase money. The Plaintiff then charged, that the ~ 
Defendant, Boylan, had purchased of the Defendant, .. 
Jeffreys, withnotice of the Plaintiff's Equity, and he © 


sought to subject the land in-the hands of dant, 

Boylan, to the payment of one half the — 
Seawell, Badger § W.H. Haywood, for the Plaintiff. 
Cameron, tor the Defendant. 4 


Haut, J udge.-—Upon looking fete the bill in this case, 
it appears, that the petitioners who-filed the petition in 
the County Court of Franklin, for the sale of the land 
in question, and in whom the ‘title to the land is stated 
‘to be, and the Clerk and Master who sold, the said land, 
are not made party Defendants to the bill. Se that the 
Court, in case the allegations inthe bill were fully 
proved, could not make a final decree in the-case for 
waut of parties. 


Per CVRIAM. -Let the bill be dismissed with costs. 





— — 


























SUPREME COURT OF NORTH-CAROLINA. 


|. Heary Stevens, ex’r. of > | 
| Eatin Sardnet, Si Beaufort. 
ni Horace Ely, / 


Slayes caw)only- be held as property ; and-conveyances, having for 
their object either their emancipation or a qualified state of slavery, 
are against public policy, and a trust results for the donor or his 
executor. 

As where ‘slaved were cofveyed in trust to permit them to live toge- 

‘ther, and be industriously.employed, and that the donee should ex- 

ercise a control over their morals and furnish them with necessaries 
——it.was held, upon the face of the deed (Hatt, Judge, dissentiente) 

= “that as the slaves were not considered the property of the donee, 
F a trust resulted to the executor of the donor, and a conveyance of 
/ theidegal title was @igected tobe made'to him. > 
Per Hexprnsos, arguendo. ‘Where ‘the legal estate 
* page sgnexed to it, whigh are either illegal or impolitic, 
and a trast ya for the donor, or thé donee de- 
‘a —8 hold dischanged ofany a wit beat ten té suppress 
«the illegal purpose.» 
Auko, per Huwpinson, —— abuendo.: In a-will, estates are 
ms i created by the intent of the devisor, however expressed ¢ but to 
' _ the creation of the same estate by a. deed, certain technical 
‘are necessary. But when the estates are created, whether by deed 
‘or will, they possess similar qualities ; and the same circumstances 
— eens result ee and in the other 
for the grantor. 
WRRX —“— Craven (1 Law Rep. — and ‘Of Huckaby v. 
: Jones (2 Hawks 120) approved. 


oS a ae oe ee 0 @ 


wr wo YS 


The Plaintiff. alleged, that his tgstatrix, intending to 
emancipate her slaves, consisting of a woman and her 
) children, conveyed them to the Defendant, in considera- 
| tion of £5,“ io trust, that the said Ely, his heirs, &c. 

« shall, from time to time, permit the said negroes and 

“ their-increase, to live together, upon his, the said Ely’s 

“land, and to be industriously employed, and continue 
“ to exercise a controlling power over their moral condi- 
“ tion, and to furnish said negroes with the necessaries 
“and comforts of life.” ‘That by an endorsement on the 
Von, IT. *60 
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Dice 1830. deed, it was agreed, that Plaintiff’s testatrix should 


Stévens 


v. 


Ely. 


have the use of the said slaved from yeat to'year, daring 
her life, in consideration of which, she éovenanted to pay 
the Defendant one shilling for each year—that his testa- 
trix, by her will, bequeathed the-négroes to her sister, 
and that diréctly after her death, ‘the meee took 
them into his possession. 

The Plaintiff averred, that this deed was — with 
an intent to procure the emancipation.of theslaves, aud 
that being aguinst the policy of the law, a teust resulted: 
for bis testatrix, The bill prayed for a reconveyatice uf 
the slaves, and for'an account of the * wae 
the Defendant. 

The Defendant, in his 4 — 
any trust between him and the Pla 8 — * to 


procure the emancipation of ‘the — to —J * 
or that ke had agreed io hold them’ in any way but the — 
mit 


mentioned in the deed, abd insisted, that th 

executed by the testatrix, tron w- Wish ta de® 

fendant, a favor. * 
Replication was taken — * —— 


examined, Among them, ‘the Register, Mr. Ellison, . & 


swore, that when the Defendant came to have the deed 
registered, he obsérved, that the-éld lady bad conveyed 
the negroes to hun, for the purpose ‘of having them eman- 
cipated., 

A copy of the will of the Plaintiff's testatrix: was by 
him filed, ay an exhibit in the case. . 


His Honor Judge Nonwoep, on the Sprieg | cireuit 


of the year 1829, declared that the Defeudant held the 
slaves as a bare (rustee—that the was one contrary 


tothe policy of the law, and. for the benefit of 
the Plaintiff, aud decreed a reconveyance by the Defend-- 


ant, upon having the consideratiog: money refunded to 


» 


him, and directed an account ——— * 


From which the Defendant appealed. 
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‘Phe case. was argued at December term, 1829, b Done. 1830, 
J ee 


' Badger & Devereux, for the Defendant, and by Gaston, 


forthe Plaintiff; and at the last term, by the same gen- 


A tleman for the Plaintiff, and by | Hogs. for the Defendant. 














For the Defendant were cited, Curtis v. Perry (6 Vesey 
739) Cecil v. Buteher'(2 Jac. §& Walk: 565) Brackenbury 
v. Brackenbury, (ditto 390): 

Fottthe Plaintiff Cruise Dig. Trust, ¢. 1,5. 2, 7 & 28. 
2 Thom. Coke' Lit. 702, note. Robinson v. Taylor (2 Bro. 
C. R594) 2 Fonb. 117. Birch v. Blagrave (Amb. 264) 
Ward y. Lant (Pre. Ch. 182) Coltingtep v. Fletcher (2 
Atk. 496). 


Hexpensos, 4. Tustice.⸗Were this donation by 
will, and the o to emancipate, the case of, Haywood 
v, Craven (2 Law Rep. 557). is. an_authority.,to- show, 


: that.» tru results to the heir at taw, and next of kin, 

~ If the object be hold the neg not as property, but 

in pa ee ee stat of dondage, the case of Huckaby v. 
Jones (2 Hawks. 120. ) shows thata trust also _result-.— 


It is, unimportant therefore. to jrquire whether the object 


of the parties was, that the Defeudant should emancip le. 


Si orthat he should continue to hold. them in 


i pointed out in the deed. 4 
“os 4g ew _ then —* the declaration of trast as 
above, aie proceeded as follows: ‘Dhese trusts ex- 


clude. the . idea, that) » should hold the negroes as 
property. And the policy of the law. forbids, that 
they should be. held othe rwise, The, trast therefore 
falls off, and the Defendant. holds them as proper- 
ty freed from the trmat 5.’ or the beneficial interest 


results: to the grantor ;.or rather, never was out of hers 


I shall ‘not examine the cases which were ¢ cited and com- 
mented on at the.bar, They,all.go tn prove, that uan- 
lawful.teusts, motives‘or,intents render the grant void 


or not, as will best tend te suppress the illegal act, or 


intent contemplated. Or if ihey do not render the grant 
void, they cither fall off or result, as will best effect the 


Stevens 
v- 
Ely. 


a 
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" DRE1E50.. same objects) And:herelit te observable, that-there tno 
Sects base design, on the part of the maker, to-do an immoral sy 
& act, to cheat or defraud another. The act is forbidden . 

* only by the stern policy .of the State, necessary: towsup- 
port our institutions in Foxard to slaves ; but there is | 
nothing malum in se in the act. Nor did she attempt to 
conceal or disguise her object, but placed it in her deed, 
to be put on the public records. There is. 
fore, ‘which forbids this Court te give to her her legal 
rights. ¶ We cannot say that her hands: are: unclean; 
and therefore we will not aid her, or give herthat which 
in strict right she may be entitled to. For sensitive as 
we are, and ought to be, as. to whatever may interfere 
with ouy laws on the‘question of és, and’ however 
severely'we may punish, and ought | sh those, * 
in the most remote manner attempt to weaken the 
by which we hold them, yet these sensibilities are 1 
roused, or acted on against a single | ale, wh 
feelings of kindness towards her three of fou 7 
from feelings of conscience, endeavors to better ttisir con- 
dition, who has acted openly, and who from the ‘publici- 
ty which she has given to her act, did ‘not intend ‘tor of: 
fend against the law ; it is sufficient for her to feel the ~ 
direct effects of her unlawfal act, without also sabjetfing * 
her to its indirect effects: . This consideration freés this 
case at once from the operation of those cases, where 
a fraudulent or dishonest grantor comes: into this Court 
to annul his deed. Against her merits the Defendant 
bas none. He is a mere*volunteer, and now attempts to 
hold the negroes as slaves, in fraud of his agreement _ 
with her. Sound‘policy, perhaps, would require that 
the slaves should be forfe But we have no authority 
to make,“ only to declare the law. 

Had this case arisen on a will, there would not have — 
been even an argument attempted to disprove a resulting 
trust. But being in a deed, it is said, that no such trust 
arises. And the reason assigned for this difference is, 
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words are required by Jaw. to express certain intents in 
a deed; the word heirs, to Menote that perpetuity ne- 
cessary to give a fee-simple ; the words heirs of the body, 
to efeate.an estate tail. But ĩn a_will,.no particular 
words are nepessary to denote a 3 any significant 
words will dg. But when-the intent is thus fixed and 


ascertained, the thing created. possesses the same quali- 


tiesy: whether created by the technical words required in 


a deeds, or the significant words ysed ina will, A fee- 
simple is a fee-simple, and guthing more or less, whe- 
ther created by. * or will s\and the law will not per- 
mit an illegal ¢State to be created'by either. Nor can 
an estate, which would be-illegal, if created by deed, be 
legal, because. created: by will. “Neither can qualities 


be given to it by one, which it ‘ig-unlawful to give to it 


by she “ther, or ‘which the other cannot give. That a 
different rule-prevailsimarriving at the intent, that a 
word ‘would create a thing in the one, which it would 


motiin:the other, *is admitted. But this is a rule in re- 
gard to the-construction.of the instrument.” There can 


be no reason. for raising a resulting: trust for the heir, 
which does not ied operate to raise one for the 
—— is said, that the*heir takes all that the an- 
| not devistite another. The grantor retains 
all that’ he has not given away ; and if the grantee-can- 
not take the beneficial interest, it remains in the grantor. 
For to every grant there mnst be a grantee—a taker. 
It is said, that the grantor had forfeited tier estate, by" 
attempting an illegal trust. So has the devisor, ant his 
heir'takes nothing but wliat his ancestor had at his death. 
It is sard, the forfeiture is inflicted on him, to prevent 
the commission of such’ ‘acts. Out own feelings, nay, 
our ‘holy religion tells as, that we ate more restrained 
by punishment to be iuflicted on our children for our’ 






%. 


dat in'a wil) the intent alone is.regarded, which shall be Daest8s0. 
_] © “executed; but not so in adeed, Is this rule applicable 
|. -toithe present case? It is trite; that certain technical 


Stevens 
vw 


Ely. 
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Dꝛe·iso crimes, than on ourselves, So that policy is on the other 
ae side. I cannot therefore distinguish this ——— a si- 
—— milar disposition made ina will. Ci4 
* Rorrtn, Judge, concunned. — 

_ (Hana, Judge, dinsentienle. Tis —— 
dinary sales in this: the’ vendee is ** required, from 
time to time, to pefmit the said negroes and their increase, 
to live her upon his land, and to be industriously-em- 
ployed, and to continue to exercise a. controlling power 
over their moral conduct, and to furnish saidmegresm 
with the necessaries and Comforts of life.” Aud:the ques<~ 
tion is, whether this stipulation, request-or confidence, 
renders the bill of sale void, and the nt a trustee, © 
so as to be compelled to reconvey the Slaves mentioned. 
in the bill of sale, to the Plaintiff. The question is 
same, as if the Plaintiff’s testatcix were still-alive, 
sought for a reckareyngpe: A the could not agoonidyee so ce 
neither can he. enh Sede 

It is proper to view. the case-as it really is; ant to 
consider that no other trust is created in the vendee, than 
that which is expressed in the bill of sale. In that trust, 
I see nothing illegal or immoral. It is. a-trust, request — 
or confidence, reposed in. the vendee—a. confidence not 
controllable, or intended tobe controlled by any judicial 
tribunal.) The legal title to the slaves passed for a 











far below their value. Dut _ sti | for 
their good treatment, and: revered the use_of the@:to 
hersélf for life. «= « + idl : 


Therefore considering the bill-of sale to mean nothing 
more than it expresses, | am obliged to say that. the De- 
fendant cannot be deprived of the property in the slaves. 
Bat it is attempted to prove that the bill of sale was 
made for the purpose of having the ‘slaves, therein con- 
veyed, emancipated ; and the will of the vendor is pra- 
duced, as in part evidence of it, I think-it is urinéces- 
sary to notice the contents ef the will, because certuinly 


# 
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it is not evidence against the 
after the date of the bill of s , and contains the ‘dee a’ 
clarations of the vendor herself — 
The testimony of William mhas beentaken. He  ®BY- 
says he heard the Defendant that theslaves convey- | 
ed in'the bill of salé by Letty Gardener were to be ¢man- 
cipated after her_ death. Thi Wlence cant e 
ae to raise a trust upon the | 
such is expressed ; altho’ it might be receivedsfar 
purpose of proving a fraud in the Defendant, in procar- 
ing the bill of sale to be executed upon such secret trust. 
Bat I think it insufficient for that parpose, comtendicved, 
as it is, by the Defendant’s answer. 
Supposing at the date of the bill of sale, it was the de- 
sire of the vendor, that hét slaves should be’ liberated at 
death, but she considered that to be a forlorn hope, 
ng agairist the laws: of the country 5 ; and that she 
: ————— hext best thing she could do, to convey 
them to the Defendantiin:the manner whieh She has a- 
dopted. She certainly had a right to do"so, It might 
have been more prudent in her to insert a power of re- 
vocation in thé bill.of sale. But her omitting to do so 
cannot-affect the question before the Court. 
‘Viewing the Dcfeadant as the owner of the slaves, if 
he deviates — those duties which the law requires a 
as lettting them hire their dwn 
such miscondyct, as any other 





Per Culpa et | the decree of the Court below be 


— 














_ rate only by prescribed form, or 
the or judgment of a Court, and — —— 
cannot aided. 
Where the husband, with the wife’s privity and consent, “sok het land, 
and she received and enjoyed the purchase money, upon 
to be relieved against an obstacle to her, in asserting Wot Figh $0 
the same land, her fraudulent conduct does not bar her—and an 
outstanding legal estate, which otherwise had a mans ae 
removed, will not be held up as a security ee 
A wife is in all cases barred by a judgment aguinst pre gt 
herself, obtained daring the coverture, unless « 
bination pati oer or Ne in fread of 
wife’s rights—and if the husband, for ede. 
clines to defend the suit, . Une wife cannot have'the judgment re- ‘ez 


versed, simply because it was unjust. 

As bere the husband and wife were served with e act. fe, tosubjest y 
her land to her father’s debt, and the busband, without collusion 
with the Plaintiff, or the administrator, declined defending het in- 
terest—it was Jeld, Prat a ee a 


The bill charged, that the Plaintiff ’s father, Samuel 
Branton, died in't800, leaving four children, Filliam, Sa- 
muel, Elizabeth, then interma ith | Huls- 
tein, of Penusyltania, and the iff, then intermar- 
‘ried with George Green That the father died seised in 
fee of the land in dispate, and intestate’: That his two 
sons admiuistered, aud received personal assets” more 
than sufficient to pay all his debts ; which consisted in 
part, of a debt to one Standley of £31.-1 and ofadebt to 
one Curl, of £24. 2: That the two sons fraudulently 
bought in all the personal property under Standley’s ex- 
ecution, so that there was nothing left to satisfy. Curl, 
who sued on his bond and gut judgusent, tho’ the plea of 
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fully administered was found for the administr ators, in Dx0.1830. 


consequence of their fraudulentcombination: That a 
scire facias issued against the heirs, and a judgment was 
taken against the lands in their. hands, on which they 


were sold, and. tro: ‘sons became the purchasers at 
a very i Na re were in fact perso- 
nal assets, t to ty bat that the sons re- 


fased to pay itp with * atl 
frauding th ir sisters of their shares : And that to effect 
this » they combined together, and with George 
Green, the Plaintiff’s then husband, not to make defence 


to pee saan for that purpose, they gave Green $400, 







in tien of which, he did not defend the Plain- 
_ tiff’s interest —* Curl’s seirgfacias. 
oe: bill then Charged, that Green was dead; that 
and wife had conyeyed to the Plaintiff; that Sa- 
ia the younger, was algodead, and that his part of the 
> Tand ars kina bis daughter Elizabeth ; who, and 
her uncle. William, Defendants. ‘The prayer was 
© for a conveyance of one half of the laud of which Samuel 
,, Branton. senior died’se $ 
-. "The answers denied personal estate of the father to 
value of $ debt, ‘and set up a title by deeds 
made by tlie ather to his two sons just before his death, 
and. averred, that the sans were advised by Counsel, that 
those conveyances being voluntary, would uot protect the 
land from’ credity that apprehending an unjust 
demand for a large would. be brought against their 
futher by oneStringer, they determined wot to pay Curl’s 
debt, but suffer the land to be sold for it, and_purchase 
~ it iny and thas perfect thrir title: That the sale was re- 
gular, and thatthe sous bought fairly. All collusion 
with George Green was denied; but it was admitted, that 
he complained that. the father had given all his land to 
his sons, and that to satisfy him for his disappointment, 
they, gave him $400 ; but the period of that contract was 
not stated. The Defendants relied upon the opportunity 
Vou. LE. *61 












‘the land, and de- - 


— 
Green 
OS 
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Drc.1830. of defence to the. scire facias, and insisted-on their title 

—ñN 

“Green Under the execution gale, 
e Replication was made to the answers, and. poof 

Branton, taken; but a statement of it, and-copies of the deeds-are 


not material to the oe by sha, Court. : 
Gaston, for the — , * 
», Hogg for the I ; ‘. | J J— 
Rurean, Judge, after stating the —— “proceeded = 
The deeds made, by the father are among the exhibits, 
and are so defectively drawn as to be wholly inoperative. 
Besides that, the depositions show, that those deeds were 
obtained from the old man in eactremis, and under cir- 
cumstances which completely invalidate them,” Its 8 & 
gross and unfeeling imposition of the father’s weakness. 
They are not the shadow of a title for the Defendas * 
but constitate cogent evidence against, them. “Had t — 
bill been differently framed, | e deeds might bave fur- 
nished a spegific ground of re At they had been held 
up by the sons as a title ; if that pretence induced George. 
Green not to defend the sci. fa. upon the idea that his wife 
and he had no interest, or even led hima in doubt of that a 
. interest, to compromise and receive a som of money, in’ 
ignorance of the facts attending their execution, it would 
be a fraud on him, as well as tls wife, which Equity 
would remove out of their way. the bill brings for- 
ward no such equity. The dee not even 
in it. The first we hear of them in the answer. Th ¥ 
. ‘were-not registered until 1819, after this suit was begun. 
They da hot seem, if known to Green and wife, to have 
been acted on by them, or to.have influenced their con- 
duct im the least. It is impossible for the Court, to pro- 
ceed on a ground not taken inthe bill, or to relieve’ an 
equity. not raised by the party, We cannot say those 
deeds had the least influence.on the Plaintiff’s * 
or her husband’s, when she is altogether. silent on 
head. 
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“The evidente proves, very satisfactorily, the payment Pxc-1830. 


of the sum“of $400 to Green. Both the bill and the an- 
swet leave the time atlarge. But the depositions prove, 
that the contract was mate, and “the payments, after 
Curls judgment, and!the ‘perchase of: the land by the 
brothers. Lt is clear too, that, the. whole was with the 
knowledge, and consent of the ‘Plaintiff. She, in fact, 


made the bargain ; and the payment was in provisions — 


for. the family. 'The Defendant’s Counsel bas endeavored 
to stand-on this arrangement of the wife’s, and construes 
her'presént suit into a fraud, which shall bar all relief, 
or make-the land @-securityy at * for the money ad- 
vanced, 
The contracts of a mariied woman, except as to her 
» Separate property,. are held; alike in Equity, as at Law, 
. tebe void: She can. be bound. as to her land in only two 
82, by her deed. _duly-executed hy her privy examina- 
tion, or by the jadgment’ or décvee of aCourt. Her 
deed is a formed legal conveyance sin favor or aguinst 
which there-is no equitys It stands upow its strength in 
Law,. If it is not perfect, we cannot help it here. An 
agreement, no,matter upon what considerationy by a 
married woman, i¢ an absolute nullity in every Court. 
We do not take noticey therefore, of any participation on 


her part in the family” arrangement, Nor car the Court | 


allow her husband toe treat forthe sale of her land, and 
contrive a conveyanée Of it without her assent, obtained 
according tothe act Of Assembly, under the pretence of 
a jadgment and judicial sale. 

We do not lay down the rule, that the husband is bound 


Green 
V. 


Branton. 


* pay the debts of his wife’s land; that he is legally ~ 


bound to advance money out of his own pocket, to dis- 

6 debts of his wife’s ancestor. He may suffer the 
land to be sold... But-a Court cannot hold out tempta- 
tious to him to betray his wife’s interests, and commit a 
breath of his,marital duties. If he will not move to save 
his wife’s freehold, we cannet help it. But lie must not 
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Dre-1830. be kept back by —— and for the sake of mutual gain. 
bay He shall not look out for gain at his wife’s expense ; and 
e - he who prompts him to it, shall. not, profit by it. tis 
Branton. taken to be clear, that if the husband and brothers ¢om~ 
bined to defeat the wife, it is a fraud-apon her; "and every 
thing done arider ‘it mast be set aside. But the mere 
‘negligence of the husband is the wife’s misfortune, not 
the fault of others. Married women are. bound by judg 
ments at Law, as mich as other persons, with 
exception of judgments allowed by the fraud of: the 
band, in combination with another. It cannot be ‘wad, 
that when a woman becomes discovert, the ground: of 
jadgment during coverture must be re-proved by theere- 
ditor, or even that the judgment must be set aside, if’ ‘she 
can show that it ought not to have been recovered. That om 
is not the kind of fraud that will avoid it. Somethi 
else must appear, besides the’ judgment being | i 
That was a thing, that might have, beew shown’on the © 
trial at Law; and therefore cannot, by itself, beheard 
now. She must charge and prove, that she.was pre- 
vented from a fair trial at Law, by collusion between 
her adversary and her husband, preceding or at the trial. 
Here there is no evidence to that effect. The husband — 
was served with process, and never stirred in the busi- 
ness. But not the slightest communication between any 
of the parties is «poken 6f, until after the sale under ex- 
ecution. Then, a witness says, aintiff and her hus- 
band expressed their sense of t Rng done them ; and 
then the brothers agreed to make compensation. It is- 
true, the,Plaintiff afterwards urged her husband to sue, 
and he refused ; saying, that she iad got the worth of 
her land, and ought to be content. But that is nothing ; 
for what could he do then? In fine, the only equity 
which a married woman has against a judgment, which 
other people have not, is, that ‘she has been deprived of - 
full detence by the contrivance of her adversary. This 
cannot be the case without the fraudulent collusion of the 
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husband. This.is not shown by the mere inaction of the *8 


husband, or even that and a just defences’ There must 
be a dealing on the part of the adversary also., Else he 
is not to blame, and‘will not be made to suffer the conse- 
quences of her making’a bad choice of her husband. It 
is precisely like the hasband letting the. statute of limit- 
ations run against the wife. It binds her. 

The evidence is far from establishing satisfactorily, 
that there personal assets ; and the debt of Curl is 
admitted in the bill. Ifhowever the other parts of the 
Case Were wade out, an account of the assets would be 
ordered, The want of them would be conclusive against 
the bill, Their sufficiency would be material only on 
the question of collusion ; but to that point they would be 
very important, as a — But that is not of 
itself sufficient. I repeat, there must be a combination 
not to defend. Otherwise, the wife cannot open the case, 
and carry it back,-1d have it retried at jaw, I think it 
very probable, (tho’ there is no allegation or proof, even 
to that,) that Green withheld.a defence to Curl’s debt 
opon the same motive, which induced the sons to desire 
a judgment on it, namely, from apprehension of the large 
unjust debt of Stringer. But suppose that: and the 
Plaintiff is then to be looked on, rather as a party to 
that fraud, than the object or victim of it. It was not di- 
rected against her, but the creditor, and is good as against 
the'parties and all t creditors. The purpose was 
not to take the la the Plaintiff, and vest it in the 
brothers, but to defeat Stringer. But even that is not 
the case before us’: which is one altogether without col- 
lusion, as relates to the Plaintiff’s husband ; and with- 
out a communication of any sort, or at any time as to 
Holstein. : ; 


Hatt, Judge.—It appears in this case, from the evi- 







dence, that a legal title to the land became vested in 


William and Samuel Branton, the brothers of the Plain- 


co 
v. 
Branton. 
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tiff, as stated in the bill: that the process«by which it 
was sold, as far as relates to the Plaintiff, was regular 
and legal. There does not appear to have been any 
fraud, collusion or combination, to defraud the Plaintiff 
by the Defendants and the husband of the Plaintiff, who 
had it in his power to defend her interest. If there were 
assets to discharge the debts of the intestate, there was 
ample opportunity todo so, on the return of the scire 
facias, on which judgment was obtained for the sale of 
the land. 
Per Curram.—Let the bill be dismissed withrcoote: 


—— 


age Jeffreys 


Charles Yarborough et al. 


Where a decree was made for the payment of — —— an ad · 
ministrator, and it was ascertained by the decree that he had no 
assets—-held, Haxprnsox, Chief-Justice, dissentiente, that a eci. fa- 
under the act of 1784 _( Rev. c. 226} is confined to judgments at 
Law, and that the only remedy for the Plaintiff was by a bill against 
the heirs, to have satisfaction out of the real assets. 


This was a scsre Facras issuing from. this Court, 
The case made by it, and the decree upon which it “was 
founded, was, that Charles Ya made his will, and 
bequeathed a legacy to the —— appointed James 
Farborough his executor, who received the assets, wasted 
them and died : That James also made his will, and ap- 
pointed Henry Farborough his.executor, and left a con- 







siderable personal estate, which came to the hands of . 


Henry, who wasted it and died: That Thomas Varborough 
was the administrator of Henry, and bad assets only to 
the value of $74 14: And that ‘David M. Lewis was the 


- adminstrator de bonis non of James, and had no assets. 


Upon a bill against all these parties, the accourts of 


| Prom Franklin. - aa 
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the several.estates, and of the Plaintiff’s legacy, were D¥e:1830. 


taken and confirmed, and a decree made, declafing what 
was due to the Plaintiff, and that there were noassetsin the | 
hands of Thomas Yarborough and Lewis: The Plaintiff 
sought satisfaction oufofthe real estate of Henry’ and. 
James Yarborough 5,and to obtain it, issued the present 
scire faciag penile ‘their respective heirs and devisees. 


Rurrin, Sudge, after stating the case as above, pro- 
ceeded: conceive, that the Plaintiff cannot proceed in this 
manner. Phat Equity will subject the lands to the ances: 
is perfectly clear. It is one6f its oldest jurisdic- 
‘discovery, and take accounts of the real es- 
tate. It: it as ancillary to Courts of Law, for the satis- 
faction of mere Jegal-demands. Much more will it do so 
when the debt, due by its own decree, is entitled te sa- 
; tisfaction, out of the lands, as is the case with all debts 
"_ in this’ State. But when a person resorts to a Court of 

Equity. for relief, he must adopt the mode of proceed- 
ing known to that Court.’ The regular course of this 
Court iste proceed upon English bill, and the answer or 
plea of the Defendant, upon oath. ‘The sci. fa. is a pro- 
cess unknown to it, as a Court of Equity, unless in a 
few cases provided fur-by statute. It is a strictly com- 
mon law writ. Our act of Assembly gives it in the case 
of the death of a party inv Equity, instead of the bill of 
revivor. But it can sed only to revive. If any new 
matter is to be put * or becomes material to the 
just decision of the ca it must be introduced by bill, 
in the nature of a bill of revivor and supplemental bill. 

Tt would be impossible fur this Court to administer its 
justice in this method. Why shall the attempt be made? 
It is‘said, because it is more simple and expeditious. I 
think quite the contrary, The pleadings in Equity are 
much less technical than at Common Law, and leave a 
cause more open fora decision upon its merits. The ex- 
pedition will only exist im cases not disputed. But we 
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Dec. 1830. have a rightto expect cases of real litigation, in which 

“Y™ the heirs will deny the fall administration, or insolvency 

— of the executor : others, as here, where there is a pri- 

Yarborough. mary and a secondary liability, .How are these ques- 

tionsto be tried? If under this process, by a jury. We 
know that one of the most expensive, difficult and dan- · 
gerous proceedings at Law, is.the trial of the issue of 
plene administravit. Often the parties have to come into 
this Court for assistance by way of discovery, before trial 
at Law, or relief from the injustice done by the verdict 
on that issue. The witnesses must all be present atence — 
before the jury. Every voucher must be then proved by — 
a disinterested witness ; and the parties cannot be called 
on for admissions. ‘These reasons have raised the juris- 
diction here ; because accounts cah be taken more cor“) 
rectly, at less expense, and more speedily. Should we © 
proceed upon sci. fa. until the jary had found a verdict,” 
and then entertain a bill to correct our-own injustice, as 
we do that of a Court of Law? At Law, judgments are 
always direct and immediate, although, as between some | 
of the parties liable, there may be, in Equity, an imme- 
diate and more remote liability. In pursuing this legal 
method, should we not be obliged to adupt the legat mra-. — 
sure of justice? Now it is plainly inequitable, that the 7 
heirs of James should pay the Plaintiff, unless they be able” 
to get satisfaction from the heirs of Henry ; because the 
latter received the assets of s@former. Yet at Law, 
there is no such thing as succ liability. A judg- 
ment is always direct. If we are to retain our own rule’. 
of decision, why not our own method of arriving at it, — 
since it has the sanction of ages, is thoroughly settled, 
and wellunderstood. 1 will mention several other incon- 
veniences of a change. It is the rule of this Court, that 
each party pays his own witnesses, without regard to 
the event of the cause. ‘This would be ruinous ia prac- , 
tice, upon a collateral issue betwéen the heir and execu- ' 
tor. It is another rule of this Court, that no suiter shall 
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be.concladed by one hearing ; but that.by by petition or Dꝛo 1830... 


bill of review, every material point of the decree may be 
recensidered,.and,selemply decided twice. The intro- 


Je ffreys 
v. 


duction of the jury trial abrogates this part of the course Yarborough. 


ofthe Court, as applied to this class of controversies ; 
and as. case is not on paper, many of the most intei- 


_ cate, both of law and fact, must go off as at 
nisi prius, where. the case is given to the jury viva voce ; 
| or bere-examined at the expense of a new trial, as at 
_ Law, The extreme difficulty of doing justice, in a trial 
at Law of such cases, pressed itself on the attention of 
- the Legislature so strongly, as to produce the passage 
) ofan act, authorizing Courts of Law to refer, as to a 
_§ Master, matters of accouut of this kind. I allude to 
# suits.on the bonds, of guardians and administrators. 


Surely. then, this Court, when it may safely act in its 
ancient, and accustomed | mode, ought not to yield up its 


guish: which constitutes its real 
value | to country 5 and adopt that of the Common 





. Law, the. inadequacy of which to the ends of justice 
- created this jurisdiction, and continues its existence. 


Ihave supposed, that the facts put in issue upon this 
legal writ are to be tried by a jury. If this be not so, 


_ but the defences are to be made and the facts ascertain- 


ed, according | to the course of this Court, by plea and 
answer on oath, and reference to the Master, then plainly 
there is no saving of time or expense, or any change but 


that of substituting a sci. fa. for a bill, as the means of 


instituting the suit against the heir, Why do that? 
What advantageth it? L object toa change that is to 
do no good, unless required by a law. I object toit also, 
because it is an indirect method of giving this Court 
original jurisdiction, not contemplated by the Legisla- 
ture. 1 admit we mast do it, if the Legislature so enacts! 
It is to be hoped it never will. . I think it never has.— 
The act of 1784, (Rev. ¢. 226) is expressly confined to 
“ suits at law ;” and the defences are all legal, and to 
Vou. If. #62 
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be tried according to the course of the common law.’ 
The act of 1807 (Rev. c. 716,) is plainly in part materia, 
and confined also to suits at Law. “And the express de⸗ 
claration in the last section is, that the prévisions in that 
act shall not affect the remedy, which any creditor has. 
in Equity against the real estate of a deteased debtor, 6° 
in any manner change rules of decision in Equity in any 
such case. The second section of the act of 1787 (Rev. " 
c. 278) has been urged as giving this remedy. After” 
reciting, that the mode of carrying into effect decrees in 
Chancery was by process in personam, it enacts that 
upon decrees for sums of money, the party may issue 
execution against the Defendant’s body or estate, and 
that the estate shall be bound in the same manner, as it 
is by judgment and executions at Law, I take this to mean 
simply, that there shall be execution in Equity, and to de- 
clare its lien—what shall be bound and sold under it. But 
it does not profess to prescribe a method, by which the 
decree may originally be had ; nor by which, after ob- 
taining it against one person, you may execute it against 
another, But if there were a doubt upon this, it is re- 
moved by the cautious proviso of the subsequent act of 
1807. 

I am confident, that the justice of this Court can 
only be administered by adhering to the mode of pro- 
ceeding, which is peculiar to it: and I must oppose as 
strenuously innovations upon it, as upon that of the 
common law. Each is best in its appropriate sphere. 
I think this writ mast be quashed ; and the Plaintif put. 
to his bill. 


Henverson, Chief Justice, dissentiente.—I do not 
concer in the opinion, that the scire facias should be 
quashed. And the process of reasoning, by which I ar- 
rive at the opposite conclusion, is very simple, and ‘to 
mé very conclusive. But I say this with great defer- 
ence. By the act of 1784 (Kev. c. 226) after reciting 
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that doubts were entertained, whether the real estate of Dee. 1830. 
J deceased debtors, in the hands of their heirs or devisees, “~~” 
should be subject to the payment of debts apon judgments, “ — 
against the executors or administrators, in order to remove ¥# borough. 
such doubts, it was enacted (in the second section) thatia 

all suits at Law, wherein the executors or administrators 

of any ‘deceased person shall plead fully administered— 

no assets, or not sufficient assets to satisfy the Plaiutiff’s 
demand, and such plea shall be found in favor of the De- 

fendant, the Plaintiff may proceed to ascertain the de- 

mand, and sign judgment. But before taking out exe- 

cution against the real estate of the deceased debtor, a 

writ or writs of scire facias shall issue, summoning the 
respective heirs and devisees of such deceased debtor, to 

show cause why execution should not issue against the 

real estate of such deceased debtor, for the amount of 

such judgment. And if judgment shall pass against the 

heirs or devisees, execution shall and may issue against 

the real estate of such debtor, in the hands of such 

heirs and devisees. The third and fourth sections 

are on subjects foreign to this, point. The fifth 
‘section gives the heir or devisve the right of contesting 

the plea of fully administered, though found for the exe- 

cutor or administrator, on the trial between the creditor 

and executor or administrator ; aud points out the man- 

ner of making up the issue, and the course to be pursued 

if fownd for the heir or devisee. Another act, that of 

1807 (Rev. c. 716) points out what is to be done, when 

there are really no assets, and an insolvent executor or 
administrator omits or refuses to plead fully adminis- 

tered. 


It is to be observed, that in this act, the personal re- 
presentative is to contest the creditor's right of recovery. 
When that right had been settied in contest between him 
and the creditor, and in favor of the creditor, that ques- 
tion is put to rest as to all persons, whether heirs or de- 
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Dre. 1830. yisees, who have the dead man’s land (saving, I pre- 


sume, recoveries effected by a fraudulent combination 
between the creditor and executor or administrator). 


Varboraugh. The only question to be tried and invesfigated, when 





the heir or devisee is called on, is that of the adminis- 
tration of the personal assets. For although the heir ‘or 
devisee ts bound, as to the question, debt or no debt, and 
all other questions arising in the cause, the Legislature 
did not conclude them as to that point, but permitted 
them to contest it with the executor or administrator, as 
a cause, not why judgment should not be rendered against 
them for the debt, but why execution should not issue, not 
against them, but agaiust the lands and tenements of the 
deceased debtor in their hands... The debt, except in 
cases of fraud, is conclusively fixed on the estate, by the 
trial between the creditor and executor or administrator. 
The heirs’ or devisees’ only defence is, not against a judg- 
ment against them, for none is prayed; nor against an 





execution against them, for none is prayed : I say, their g ‘ 


only defence against an execution to sell the land in their _ 
hands is, that there is, or was a sufficiency of personal 
estate to satisfy the debt. It is admitted, that this act 
did not give a sci. fa. upon a decree in the Court of 
Equity ; its words are confined to judgments at Law- 
At that time, Courts of Equity enforced their decrees by 
other process, and could not issue either a fiert facias, or 
capias ad satisfaciendum. But the Courts of Eqnity were 
authorized and directed to issue these writs by a subse- 
quent act. By the act of t787 (Rev. c. 278, s. 2) it was’ 
declared, that the mode of proceeding then used to carry 
into effect the decrees of a Court of Equity, ty attach- 
ments, habeas corpus attachment with proclamations, and 
commissions of rebellion, are in many cases dilatory, 
oppressive and inadequate, and it was enacted, that in 
all cases, where decrees might have been made in any 
syit in Equity, in any of the Courts of this State, or 
should hereafter be made, for any sum or sums of money 
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it should be lawful for execution to issue against the De- Pre.1850. 
fendant’s body, or against his goods and chattels, lands — 
and tenements, to satisfy such decree and costs (and the O 
gvods and cliattels, Jands and tenements, shall be bound ¥#>orough. 
by such decree and execution, in the same manner as 
goods and chattels, lands and tenements, are bound by 
judgments and executions at Law) in the same manner 
as executions shall issue in the Courts of Law. This act 
gives the same execution on decrees to pay money, as are 
given at Law. If so, execution shall issue against the 
lands and tenements of the deceased debtor; for it did 
so, at Law. But a scire facias shall first issue to the 
heirs or devisees, to show cause why such execytion shall 
not issue. Without this exposition of this act, the same 
remedy is not given to enforce decrees in Equity, as is 
given to enforce judgments at Law. The lands of the 
* debtor were liable, by an old statute passed in the reign 
of George IT. Our Court Law enforced the same right. 
It gave the fieri facias against lands and tenements. ‘The 
act of 1784 declares it to.be doubtful, whether execution 
should issue against the lands and tenements of deceased 
debtors in the hands of the heirs or devisees, and that in 
certain cases it shall, and directs that ascire facias shall 
first issue to the heirs or devisees, ard points out what 
grounds they may take, to protect the lauds in their 
hands from the execution, on the judgment against the 
executor or administrator. The act of 1787 gave such 
execution on decrees of the Court of Equity for money, 
against the goods and chattels, lands atid tenements of 
the debtor, as was given by law; that is, by prior acts. 
The act of George IT. and our act of 1777 (Rev. c. 115) 
gave it against the lands of the debtor, and the act of 
1784 cleared away the doubt, whether execution should 
issue against the lands, in the hands of the heirs or de- 
visees, in certain cases, but prescribes that a notice or 
scire facias shall first issue to them, to show cause against 
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and the act of 1777, as to Equity decrees, then the same 
doubt would exist which existed prior to. the act of 1784, 


8. ond we would have now to debate, whether lands inthe 


hands of the heir or devisee could be sold ynder a decree 
against the executor or administrator. . L.think no such 
duubt exists, The execution against the lands is given 
upon a decree, as it is at Law, explained as it is by the 
act of 1784, I enter not into the discussion, which is 
the easiest and most convenient mode, by bill or by scire 
facias. Vhat rests with the present Plaintiff. And as 
to a bill being more congenial to Equity rules and Equity 
practice, that was a question for the Legislature. But 
1 confess I agree, both with the Plaintifis and the Legis- 
lature, that a scire facias is the most easy and convenient. 
The only.question which can arise in the scire facias, viz. 
the administration of the personal assets, does not: res 
quire the modes prescribed in the Court of Chancery by 


- English bill. As to the questions of prior and posterior 


liabilities, that is settled by the decree. When they 
arise, it will be. more proper to examine into ite But 
the creditor, having obtained his decree against the exe- 


cutor of hig debter, asks for ay execution against his ~— 


debtor’s land, and.calls on the heirs.and devisees to show 
cause, if any they have,. why he should not have it. As 
to the argument, that this Court is better qualified to exa- 
miuve the administration of the personal: assets, than a 
Court of Law, if that fact is put in issue, we will exa- 


mine the fact. our own way. If a bill was brought to - 
‘carry the decree into execution ; if that be the only way, 


and resorted to from necessity, and not from choice, I 
suppose, since the act of 1787, no defence could be made, 
except that given by the act of 1784, to the heirs and de- 
visves on the scire facias. If the bill.be not the only re- 
medy, but resorted to through choice, Equity might say 
you have no merits, from some cause poealjar to the 
Plaintiffs, and refuse to move. 
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Th ‘addition to: alf this, I believe, the practice since Pre-1850. 
1787 has ‘beet to proceed, in similar eases, by scire facias. ——J 

Phe’ akgument,’when “sammed up,’ is’ this’: ~The wv 
act’ ‘of Geo. FT. and! oii act of 1777 gave the ft. fa. ¥*>oreugh. 
against. the lands of the debtor in his: own hands. ‘The 
act of #784 gave the fi. fa. against the lands of a deceased 
debtor in the haiids of his heir or devisee, upon a judg- 
ment against his executor or administrator, in certain 
cases} but prescribed a scire facias against the heirs and 
devisees. When these acts were passed, no process to 
sell property, or against property, issued to satisfy de- 
crees in the Court of Equity. The process was in per- 
sonam. The act of 1787 declares, that where there shall 
be any decree fur mouey. in a Court of Equity, that exe- 
tution may issue thereon against the Defendani’s body, or 
against his goods and chatiels, lands and tenements, to. 
satisfy such decree, in the same manner as execuiions shall 
or may issue in the Courts of Law. 

It follows, that as by the statutes of Geo. IL and of 
1777, execution might issue against the lands of the 
debtor in bis own hands, to satisfy a judgment at Law, 

‘so an execution might issue against the lands of the 
debtor in his own hands, ta satisfy a decree in the Court 
of Equity. For by the act of 1787, execution shall issue, 
in the same manner as in the Courts of Law. And as 
by the act of 1784) execation may issue against the lands 
of the deceased debtor in the hands of the heir or devisee, 
to satisfy a judgment obtained against, an executor or 
administrator in certain cases, so in like cases an execu- 
tion may issue against the lands of the deceased debtor, 
in the hands of his heir or devisee, to satisfy a deerce of 
a Court of Equity, against the executor or administra- 
tor. For, as was said before, the act of 1737 declares, 
that execution may issue thereon (decrees:in a Court of 
Equity) against the Defendant’s lands te satisfy such 
decree, in the same manner as such executions may issue 
in the Courts of Law. The act of 1784 prescribes the sci. 
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Dac.1830. fa, to the heirs and devisees, upon a judgment at Law 
~~" against an executor gr administrator. It must be found- 
— ed in a similar case on a decree in Equity ; for, execu- 
Ragland etal tion is to issue in the same manner as in a Court of Law. 
The same argument, which would prove that a fi. fa, 
could not issue against the lands of a deceased debtor, in 
the hands of his heir or devisee, upon a decree for money, 
would prove, that.a fi. fa. could not issde against the 
lands of the debtor in his own hands, upen a similar de- 

cree against him. 
I very much regret this difference of opinion, but ;en- 
tertaining doubts, I could not do otherwise than express 

mine. 


Per Curtam.—Let the scire facias be quashed. 
— @ Ot 


Edmund D. McNair, adm’r of} 


Ebenezer McNair, 
v From Chatham. 
Thomas Ragland et al. ain’ 

of Richard-Kennon, 


A debt existing before the depreciation in the currency, which took 
place in the revolutionary war, might have been discharged in that 
currency. But if not paid or tendered during that period, upon 
the subsequent resumption of cash payments, the whole sum is te 
be paid, without reference to the depreciation. 

A debt contracted while the currency was depreciated, upon the 
resumption of cash payments, must be discharged according to the . 
rate of the depreciation at the date of the contract. . 

| But an agent, charged with the collection of debts, is responsible 

only for what he collects; and if he received a debt in the depre- 
ciated currency, upon a settlement made after the resumption of 
cash payments, is to account only for the value of the currency at 
the time it was received. 


And where a collecting partner owed a debt to the copartnership, con, 
tracted before the revolutionary war ; an: also collected money due 
' to the copartnership during the depreciation of the currency, upon 
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a settlement of his accounts, allowapce was made for the deprecia- Dre.1830. 
tion upon money collectéd, but hot upon the debt due from himself, mw 
A debtor is liable to pay interest, by virtue of :his conteagt,whetber © McNair 
he wade it or nots) An agent, or trustee, is lixble,, only because p41.” 
’ ; : gland et al 
be made it, or might have made it but fur gross meglect. As where 
a collecting partner, in obedience to the confiscation acts, bona fide 
paid Ve bhaté “Of his alién partner into the tteadury, it was held, 
that whatever may be the effect of the treaty upon such payment 
of the privcipal debt, the collecting partner was not liable: {or in- 
terest thereon, . awed thas he ol ‘ 
The treaty of 1783 revived the rights of British cregitors, and re- 
stored them the right t Suc, ‘as if the Confiscation acts had not 
“been passed. The war of 1812, there being no new confiscation 
acts, did not affect those rights, otherwise than: to suspend the 
right of suing. : OED ie “obs 
Whatever may be the effect of the treaty of 1783 upon the mutual 
rights of copartners, where the whole partnership property, or 3 
portion of it, belonging to an alien partner, was seized tinder the 
confiscation laws,yet where the copartnership owed the alien part. 
ners for advances, the, resident partner’s share of these adyan-es 
constituted, in Equity, a debt, which he owed his copartners, and 
which is within the treaty. 
One of several adiministrators, who assents to the delivery, by his co- 
administrator, of the assets to the next of kin, before the payment 
of debts, is guilty of adevastavit. So also, if the assets were deli- 
vered over in obedience to the decree of a Court, unless he shows 
that it was made én invitum. : 


‘ : ' is. 


The origina! bill was filed in 1800, by Hbenexer 
McNair in his own right, and as the executor of Ralph 
McNair, deceased, against the Defendants, asthe admin- 
istrator, of Richard Kennon, deceased; having abated, it was 
revived by the present Plaintiff, who is the administrator 
de bonis non of Ralph, and the administrator of Ebenexer 
McNair. It charged that in August, 1771, a co-partner- 
ship was entered into by articles under seal, and set 
forth in the bill, between said Richard and Ralph, by 
which another partner might be admitted by the latter : 
and that accordingly, the said Ebenezer was admitted: 
that the business was pursued until August, 1774, when 
it was dissolved ; and that Kennon had possession of the 
books and effects to close the concern, as by the articles 

Vou. I. *63 : & 
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Dre-1830. he was bound, and did proceed therein, until 10th April, 
a — 1777.5 when-a balance account of the state of the concern 
® was made up, signed and delivered by Kennon to the other 
Ragland et al partners, who adhered to the enemy, and were about leav- 
ing, and did shortly thereafter leave this country, The bill 
charged, that Ebenexer McNair was admitted a partner, 
as.a member of the firm of Ralph and Ebenexer McNair 
of Hittsborough, that is, Ralph two sixths and Ebenexer 
one sixth. A copy of the balance account was exhibited 
with the bill; by which it appeared, that the funds of 
the firm then outstanding, or in Kennon’s hands, were of 
the value of £3069 0 10. And the firm owed a debt to 
the firm of § Ebenexer McNair, for goods fur- 
nished to Richard Kennon & Co. of £1853 5 3%, and that 
the profit then apparent was the sum of £1215 15 7, 
- whereof one half was Kennon’s; the sum of £405 5-2 
was Ralph’s, and the sum of £202 12 7 was Ebenexer’s- 
kt was admitted, that by a payment the debt was reduced 
to £1701 15 2, on the ist of July, 1777. It was charged, 
that Kennon collected the whole effeets, and died in 1794 
intestate ; and that the Defendants jointly administered 
on his estate, and received his assets sufficient to dis- 
charge the Plaintiff’s demand. The death of Ralph was 
then charged, and that Ebenexer was his executor. And 
the bill prayed an account of the cepartnership, and 
payment of all sums due. Ht was not stated when 
Raiph died, nor when Ebenexer returned to this country. 

To this bill. the Defendants originally put in a plea of 
an account stated on the 10th of April, 1777, and relied — 
on the statute of limitations from that time. This plea 
was overruled in 1819. It specified the precise sums 
stated in the account exhibited in the bill, and that it was 
of the same date. 

Upon the overruling of the *4 the Defendant, Rag- 
land, alone answered. The material parts of the answer 
were, that a copartnership between Kennon and Ralph 
was admitied ; but not the particular articles, nor Hbe- 
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newer” 8 participation, nor his executorship.: It contained Mxc.1830. 
ne account of the partnership, and averred, that the few —— 
papers which Kennon left concerning it, were taken by 6. 
the Defendant, Hines, who had removed to Georgia, and ®*s!*ndets! 
that he, Ragland, was unable to render any account. ‘He 
denied, that he had any of Kennon’s assets, and said that 
the administratrix ahd the other administrator took the 
whole ; that he never interfered, further than to join in 
the inventory, and aid in making sales, and that the 
others received the bonds, and collected the money on 
them. He then ‘stated, that pending this suit, by some 
proceeding in Chatham County Court, a division of the 
negroes and ofher parts of the estate, was made amongst 
Kennon’s children, to whom the whole was’ delivered. 
He did not set forth what agency he had therein, nor whe- 
ther he assented or objected thereto. The answer fur- 
ther alleged, that Kennon, in April, 1781, paid into the - 
treasury the sum of £1941 $ 2, under the confiscation 
acts, and claimed a credit therefor against both Ralph 
and Ebenezer. ~ 
“The bill was taken pro confesso, as to the other De- 
fendants. 
Upon the case thus made, a reference was ordered, 
and the Master made a report, in which he submitted se- 
veral points for ‘the decision of the Court. Besides 
those, others were made by exceptions on the part of the 
Defendants. 
The Master charged Kennon to R. & E. MacNair, with 
the sums of £1701 15 2 (the balance due for merchan- 
dize or stock) and £607 17 9, their shares of the pro- 
fits, as a debt duefrom Kennon to them on the 1st of July, 
1777. He gave him credit for £2160 10 14, being one 
half of the debts to the firm not collected, and found a 
balance of £2125 2.0, on which he charged interest 
from the 4th of Jaly, 1782, to the taking of the account. 
He stated the account in the present currency, viz. at 
ten shillings to the dollar. He did not credit Kenngn 
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Dsc-1830. with the sum,of £1941 3 4, said to be paid into the trad- 


—⸗ 
MeNair 


o. 


sury ; but stated that the Defendant'produced the receipt 
of Matthew Jones, Treasurer, therefor, Without, 


Ragland et al j ing whether the payment was actually made, or “what 


‘ 


was Jontes’ official character. The receipt itself was ex- 
pressed to be, “in part of Ralph & Ebenezer MacNair’s 
* confiscated property.” 


The Master submitted, first, whether the sum _ to 
the Plaintiff, was to be computed at eight or ten shillings 
to the dollar ; secondly, whether the, depreciation of the 
paper money, in which Kennou probably collected the 
debts, was. to be allowed ; and thirdly, whether Kennon 
was entitled to a credit for the money paid to Jones. ‘The 
Defendant excepted to the charge of, interest before 
filing of the bill ; and likewise to the charging Kennon 
with the effects of the firm, as sq much money in his 
hands on July Ist, 1777. 


The books éf the firm were produced, ayit upon in- 


_ spection, appeared to have been regularly and fairly kept 


by Kennon, up to the time of his death. In them a cash 
account appeared balanced monthly ; and the several pe- 
riods of receiving the money, from whom received, and 
how invested, are also stated. Likewise thesaccount of 
R. & E. MacNair, in which the item of £1941 8 4, is 
charged to them, corresponding with Jones’s receipt. 


Winston, for the Defendant, insisted, ist, that altho’ the 
administrator joined in the inventory, this did not create 
a presumption of assets, and cited Wesley v. Clarke (1 P.- 
Wms. 83, n.) Scurfield v. Howes, (3 Bro. C. C. 90.) 
Lang ford v. Gascoigne, (11 Ves. 333.) Hovey v. Blakeman, 
(4 Ves. 596.) Bacon v. Bacon, (5 Ves. $31.) Mangrum v. 
Sims, (1 Law Rep. 547.) Gordon v. Neely, (3 Hawks 
239.) Hutson v, Hutson, (1 Atk. 400.) 2nd. The receipt 
of the treasurer and confiscation acts furnish a sufficient 
defence. (Vattell 372, Book. 3 ch. 10 8. 375.— 
Book 4 ch. 2s. 20, 23.) If the treaty of peace did 
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suspend the operation of the act of 1779, that treaty 
‘was abrogated by the war of 1812. Den ex dem. of 
Cunnigham v.. Michel (Con. R.77.) Ray v. MeCulloh, 
(Con. R. 492—11 sec, of Act of 1779 Rev. c. 153.) 


Seaqarveill and Gaston, with whom was Badger, for the 
Plaintiffs, cited Sadler v. Hobbs, (2 Bro. C, C, 117.) 
‘Oleaimbers v.. Minchin, (7 Ves. 186—2 Fonb. ‘180, 184.) 
Underwood v. Stevens, (1 Mer. 712.) Shipbrook v. Hinch 
inbrook, (16 Ves.'478.) Leigh v. Barry, (0 Atk. 582.) 
“Hamilton v. Eaton, (Martin’s Rep. 75.) 

Upon the question of interest—Franklin v. Frith, (3 
Bro. C. C. 483.) Willis v. Commisioners,\(5 East 35.) 
Dunsecomb v. Dunscomb, (1 Johns. C. R. 510.) Manning 
v. Manning, (1 Johns C. RB. 527.) Schieffelin vs Stewart, 
(1 Johns ©. R. 624.) - 


Nash, in reply, cited Hovey v. Blakeman, (4 Ves. 604. ) 
Walker v. Symonds, (3 Swanst. 64. ) Bacon v. Bacon, 
(5 Ves. 304.) Balchen vy. Scott, (2 Ves. Ir. 678—Shep- 


perd’s Touchstone—Toller 480.) Higgins ¥. Crawford, 
(2 Ves. Fr. 5T1—1 Starke $2—1 Kent’s Com. 165—Mar- 
tin’s Law of Nations 55.) Governor +. Howard, (1 Mar. 
465.) Knight v. Reese, ‘2 Dal. 182.) 


Rorrin, Judge, after stating the case as above, pro- 
ceeded : Upon these facts and the points submitted, se- 
veral questions of law have been raised, some of which 
are of real difficulty ; on which able and fall arguments 
have been made at the bar. Others have not been so 
fally discussed, as the Court, in considering the case, 
think they merit; and therefore, a further opportunity 
_will be afforded for such additional investigation, as their 
importance to the’ parties seems to call for. The Court 
however, will proceed now to decide most of the questions 
involved, in order that the future attention of the Coun- 

‘seland the Court - be confined to as few polars as 
possible. 
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Dac. 1830. Undoubtedly, the pound, during the time this copart- 








a nership did business, was computed at $2 50. Their dep 
». dealings were at mat rate. At the time the state of | Thi 
Ragland etal concern was taken, that i is, ‘the 10th of April, 1777, the 7 
dollar had depreciated to’ one and a half for one. But : i 
if Kennon was debtor to the Plaintiff before that day, and | | 
then ascertained the balance, but did not pay it, he can- det 
not avail himself of. the depreciation. If he hadethen sii 
tendered the money, the creditor mustihave received it, dit 
depreciated as it was. And if he had contracted a debt tit 
at that day, its value must have been estimated, after'the J 
resumption of payment in specie, as of the time of con · * 
tracting the debt. But as these were previous transac- |<. 
tions ; if they be regarded as creating a debt from Ken- 
non to the Plaintiff, the depreciation does not affect them, J 
since they have not been paid before the depreciation * 
ceased. It must now be paid in dollars at eight shillings, | 4, 
and not at twelve shillin Ss 
But although such be the rule in relation to debts, and 
must be applied to the present demand, as far as any part 7 B 
of it shall be found debt, properly speaking ; yet ip re· ti 
lation to the firm, Kennon did not stand as debtor, bat ir 
as acting partner and trustee. Immediately after April, — x 
1777, the paper money depreciated rapidly, and conti-— b 
nued to do sa, until it reached eight handred for one in ‘. 
1782. In collecting the debts, Kennon did not make him- ke 
self chargeable with good money for bad, He jis only 
charged with what he received, or with converting what 
he received. He stands in this vespect, precisely as any 
other agent, whom all of the partners had appointed. 
Such an agent would have been liable to pay to each part- 


ner his share of the effects, actually collected. Ef they 
turned out, by the depreciatiun, to be of no value, then 
_there would have been a total loss of the copartnership 
effects; and when the copartners came to settle among 
themselves, their demands against each other would have 
been adjusted, on the footing of a total loss. In ascer- 








SUPREME COURT OF NORTH-CAROLINA. 525 


taining the find! profit or Joss of the basiness, then, the Dxc.1830. 
deprevidtion of the monty mast be taken into account. “ee 
The profit appareit upon tlie balance account of April 10, ., 
1777, is not a real, ascertained profit. Tie’ Bisiheds Was Ragland etal 
not then closed. The profits might have been subisquently 
increased by interest, purchases of land in payinent of 
debts, or other means. They might have been ‘altogether 
sink iit Thisolvencies of debtors, or destruction of property 
duritig the war, or in the depreciation of money, at the 
time it was received or afterwards. This loss is not ‘to 
be throw “éntirely on the collecting hand. If Kennon 
were now living, he might and would be required to state 
in what funds the ‘payments were actually made. The 
parties are at liberty now to prove, if possible, that fact. 
Some of the debtors may be living. Some of Kennon’s 
receipts may be found, expressing specie paymen ts. Some 
deeds for land belonging to the firm may be traced, in 
which the consideration will exhibit the truth. "The mo- 
ney actually received is that with which he is chargeable. 
But in the absence of all evidence, the history of the 
times, as well as the scale of depreciation, fixed by law 
in 1783, must guide us. The books show the periods of 
receiving the money, and its value must be determined 
by that. There is no other mode, at this remote day, of 
arriving as nearly at the truth. And the Court feels the 
less reluctance in relying on Kennon’s “entties for this 
purpose, because, on looking into the books, if is obvi- 
ous, that he meditated no advantage of his absent part- 
ners, but in good faith kept the accounts, and protected 
their interests, as far as he could, or thought himself 
_ justified. He refrained until 1781 (probably as long as 
he was allowed) to submit their share to the operation of 
the confiscation acts. He then charges just the sum 
paid to their individual account. He afterwards kept 
that account open, and continued his cash account, and 
made several entries in it. Had he lived, unques- 
tionably this controversy would not have arisen—at least 

















Dre.1830.. by his fault, if we-are to judge by the acts.of his life, 


Ragland et al came to Kennon’s hands. 
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The depreciation is therefore proper to be allowed, in, 
ascertaining the value of the partnership effects, which, 


The charge of interest would be properly made, if this 
were a debt, and ifit be a debt not affected by confiscation,, 
Butat present, it is not material toconsider the latter point;, 
because clearly, for the reasons already given, Keunon 
not a debtor, at least to the extent of the partnership fu 
left bishands. Itis repeated that he was a trustee. Hei is. 
therefore chargeable with interest only in two cases : 
if he made it ; secondly, if he was in duty bound to make. 
it, might have.made it, and didnot. As far as the debts ‘ 
increased by interest before collection, that attached itself 
to the principal, and became principal, in his hands, 
But if it be apparent, that a trustee did .not make in⸗ 
terest, and could not ; that he was prevented by law” 
from doing so ; that the effects were seized out of his — 
hands, he is not upon general principles chargeable with’ 
interest. A debtor is obliged to pay interest, because it 
is a part of his stipulation. Whether he makes it or not; 
whether he has the money in his desk or not; whether 
he lays it out in funds bearing interest or not; neither 
charges bim, nor discharges him. His contract obliges 
him. An agent or trustee stands upon a different footing. 
He is liable prima facie for interest. made, or for grossly 
neglecting to make it. Uf therefore Kennon did in fact 
pay into the treasury funds in his hands bona fide, he is 
not liable for interest, as a pariner, until the bill ſiled. 
Heis not chargeable for unfaithfulness, where he was not 
unfaithful. The Court,holds this position, altho’ the 
treaty of 1783 should operate upon that part of the de- 
mand, which is principal money. That treaty may in- 
clude a trust fund, like that in dispute. Its obvious 
import respects debts. But for the present, the Court 
does not mean to determine, whether in its extent, it is 
broad enough to render one copartner personally liable. 
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ife. : io another, for the share of the latter, seized out, of the Dee. 1850, 
in: hands of the former by the sovereign. Be thatas it may, “~~~ 

° . — McNgir 
ich: it cannot have the effect of turning an agent intoa debtor, v 


and compelling him to pay interest; uor the obedience to Baslandetal 
the law, by a trustee actingtbona fide, into a breach of trust 
rendering himdiable for consequentdamage. ‘The opiuion 
of the Court, oa this point does not rest ou the strength of 
Confiscation acts, as confiscations ; whereby Kennon is 
discharged fram a demand to which he would be other- 
wise liable. On the contrary, he was never liable for 
interest ; because he did not coftract, as a debtor, to 
pay.its and because, as trustee, he did not make it, and 
gould not make it. ' 
The effect, upon the principal sum itself, of the pay- 

ment into the treasury, depends upon the construction of 
the :treaty of. peace gith Great Britain. Whatever 
doubts were once entertained upon the operation of that 
instrument, its constraction and obligation have becn so 
long settled by the Courts of the Union, and acknow- 
ledged by the citizens and Courts of‘North Carolina, in 
reference to debis, that this Court cou!d not suffer an ar- 
gument against it.. The Counsel for tle Defendant have, 
very ingeniously, put their case upon a new point, as re- 
gards the treaty. They argue, that the war of 1812 
annulled the treaty ; that the operation of the confiscation 
acis was prevented by the treaty alone ; aud that upon 
the expiration of the latter, thé former revived. If the 
treaty were to be regarded in the light of a repealing 
statute, and the war a repeal of that, the argument 
would be fair, and the conclusionsound. But the simili-~ 
iude does not exist. The reason why the repeal of a re- 
pealing statute revives the law first repealed is, that it 
necessarily denotes the intent of the Legislature, that 
such shall be the case. There can be no other motive 


for the repealjof a repealing statute. ‘That has no ap- 
plication tothe case of fthe law and. the treaty under ’ 


Vou. II. *64 
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consideration. If the war had been declared by this 
State alone, such an inference could not be drawn. 
Much less, when it was the act of another government, 


Regland et al having no power over our State laws. But why suppose, 


that the confiseation acts of the revolution were intended 
to be revived by the war, when no new confiscations weré 
enacted. The persons formerly offending had most of 
them, been long in their graves ; and it ig not to be sup- 

posed, that the hard measure of seizing private property, 

tho’ enemies’, was intended thus indirectly to be effected. 

The treaty revived the rights of the British: creditors, 
and gave them as full force, as if the confiscation acts 

had never passed. It abrogated those acts altogether, 
and left those rights ‘as these of other friendly aliens. 

Upon the breaking out of a new war, they depended upon 

the general doctrine respecting debts to alien enemies. 
They were not forfeited. There was a temporary disa- 

bility to sue, which ceased with the war. But even that 
does not appear to be the case here; fur Ebenexer McNair 
states himself in the bill to be then of the city of Rich- 

mond in Virginia. Upon the general question, however, 

the Court is clears that the confiscation acts, as continu- 

ing laws, do not bar the Plaintiff; not because the treaty 

remains in force, notwithstanding the late war; but be- 

cause rights arose under the treaty while it was in force, 

which nothing that hus been since done has destroyed, or 
was intended to destroy. 

What effect this shall have upon the present contro- 
versy in all its parts, the Court will not now conclusively 
determine. Whether Kennon shall stand charged with 
or excused from the £607 17 9, stated to be profit, or what. 
eve? other sum may, upon taking the accounts, be found 
to be the profit, the Court reserves to be further considered, 


. Tt may be, that as far as the profit goes, or as far as the 


McNairs were interested, as partners, in the firm, the 
confiscation and seigure may be a specific destruction of! 
the trust fund; and that the treaty gives no right to 
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them to seek reparation from their copartner. It might D*c-1890. 
be, if the stock of the partners, as well as their profits, V 
had been equal, that the cenfiscation might have exone- v. 
rated Kennon altogether. Or it may be, as a part of the Ragiandctal 
Plaintiff’s demand is for supplies furnished the store, that 
Kennon must himself indirectly sustain a part of the burden 
of the confiscation, by considgring the loss of the McNuirs 
the general loss. It may be material, too, to consider, 
that the payment to the public, if made at all, is said to 
be on account of the confiscated estates of R. & E. McNair, 
when the act of 1779 mentions Ralph alone. That isan 
office found as to him ; buteven if Ebenezer comes within 
the provisions of the general previous act, a further of- 
fice must be shown as to him. And then the effect of 
that, whether the loss shall fali on ail or on each sepa- 
rately, will remain to be determined. I am now speak- 
ing in reference to the partnership effects béing in Ken- 
non’s hands, as the acting partner and trustee for the 
firm. And the Court declines declaring the rights of the 
parties ; because the points were not discussed at the bar, 
and perhaps the cause may be decided yet, without the 
Counsel considering it worth while to enter into that 
discussion. But all equity on these points is reserved ; 
and in taking the future accounts, the partics are at 
liberty to have any matter stated, which will raise the 
questions. 

But whatever may be the rule, regarding Kennon as 
a trustee of the fund, it can have no application to a large, 
and indeed the most important part of the Plaintiff's de- 
mand. Ralph & Ebenezer McNair were creditors of 
Richard Kennon & Co. in the sum of £1701 15 2; for 
one half of which Richard Kennon was personally their 
debtor, in the event even of a loss of all the profits, and 
of a total loss of the whole capital—from whatever cause 
such dosses might arise. It is trae, they could not sue 
him at Law ; nor could they in Equity, as for a specific 
sum, anconnected with ‘the other transactions of the’ 
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Dre. 1850. house, because Kennon might, in like manner, be a cre- 


wer ee 
McNair 
v. 


ditor of the concern, But here. the parties have, in fact, 
so far adjusted the partnership, as to show what the firm 


Ragland etal owerl to one partner, and what tie other partner owed 





to the firm.- They found the MeNuairs creditors, to the 
amount before mentioned ; and they found Kennon «debtor 
to the firm inthe sum of £73 9 7. It remaitied only to 
close the concern, so that it might appear, what final pro- 
fit or loss might be made. If a profit, then the MeNairs 
would receive their whole debt, and a share of the profit: 
if a loss, the MeNatwrs would receive such a portion of 
their debt, as the joint property could satiéfy ;and if 

the residue, one half must be borne by themselves; — 
and the other half paid to them by their partners: If 
the most adverse event, therefore, Kennon is a debtor; 
not to the firm, but to R. & E. McaNair, in one half of 
their advance of £1701 15 4, after deducting therefrom 
his own debt to the firm of £73 9 7, of which last sum 
he ought to pay to them the whole with ‘interest; dedact- 
ing that for the war. It may be said, that this money 
was also in his hands as a part of the trust fund... It is 
admitted. But it was a trust for his own benefit, as well 
as theirs; and if the fund be last, he remains a debtor 
to them for a share of their advance over and above: his, 
And however jhe confiscation, but for the treaty, might 
have protected him from that (as indeed it would from 
any other debt), yet the effect of bis fiduciary character 
cannot be carried so far, as to evade the treaty, as-re- 
spects the debt due from himself. To this extent, he was 
strictly a debter. For by the articles, no particular 
stock is to be provided by either party. McNair was 
to import the goads, and put them to the firm ata very 
low advance, and Kennon was to sell them, being allowed 
at first a salary for his time out of the profits, and each 
to share equally in gain or loss. Afterwards his salary 
was given up, in consideration of the services to himself 
of the store-keeper paid by the company. The debt to 
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e- MeNair; therefore, is for goods, and stands on the same Pre.1850. 
footing with a purchase from another person. To this “~~ 
McNair 
extent, at all events, Kennon’s estate is immediately lia- v. 
ble to the Plaintiff. It will be to a greater, if, upon Ragland et a 
taking the accounts, a profit shall still be found, or less 
than a total loss 5; because McNVuir is entitled to full 
payment out-of the fund, as far as it goes ; and when 
- that fails, to call upon Kennon for half the deficiency, 
The Master reports sundry small payments for McNair, 
which the Court will not now consider, but leave to be 
adjusted by an accurate account. In the'’mean time, as 
it is certain that the aggregate of principal and interest 
thus. due must exceed the sum of $6000, a decree must - 
ve pronounced therefor presently for the Plaintiff, arid 
another reference to the Clerk, to state the precise sum 
dae on this part of the case. - If the Plaintiff be satisfied 
therewith, no. further accounts need be taken; but if 
he should desire it, the Master must take a full account of 
_ the partnership, to ascertain what the loss or gain was, 
and adjust it between the copartners. The Court does 
not think it necessary to distinguish in their opinion, the 
share of Ralph McNair from that of Ebenezer, in the sum 
now decreed ; because the whole is for a debt due to the 
house of Ralph & Ebenezer McNair, and the distribution 
between themselves will be male in the settlement of that 
house, which. is not now before us. 
The. question of the liability of the Defendant, Rag- 
land, is. then submitted by the Clerk, and has been ela- 
borately and ably argued at the bar. The Court docs 
not feel it necessary, to enter upon the general doctrine 
of the liability of one trustee, or executor, for the act of 
another ; .vor to say, whether that of co-administrators 
is distinguishable from one or both of them... The facts are 
but imperfectly reported; and the Court does not choose to 
lay downany general rule upon the effect, of joining in an 
inventory, or joining.in.a sale or hiring, But the Master 
reports,that in £802, there were twenty seven slayes, of the 
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Dec.1830. value of $200 each, and the Defendant seeks to exonerate 


McNair 
v 


himself from answering for their value, by saying that 
they were divided by order of Chatham County Court, since 


> Regland etal ine filing of the original bill, and while it was pending, 


- amongst his intestate’s next/of kin, and that accounts of 
the estate were taken upon a petition in that Court, upon 
which balances were found due, decreed and paid to the 
nextofkin : but he has laid none of these proceedings be- 
fore the Master. These facts furnish the specific ground 
upon which the Court hold, that the Defendant, Ragland, is 
chargeable. Delivering over assets to legatees is a de 
vastavit as to creditors. It is true, one executor may 
assent to a legacy, and therefore probably his assent 


might not charge a co-executor. But one administrator - 


cannot divide the estate, without the assent of the other, 
And if administrators are to be placed within the rule 
of trustees, it is clear that by that rule, if one assents to 
a disposition of property, wrongful in itself, and not only 
mde that the other trastee might misapply the proceeds, 
but constituting, in the very act itself, a misapplication, 
it is a breach of trast, and renders the party responsi- 
ble. If this division had been made out of Court, there 
coald be no doubt of this consequence. It was a direct 
Concurrence in a devastuvit. Nor is it less so, when 
made under decree, unless he shows by the proceedings 
that he resisted it. For ought we can know, he assented 
to it expressly, joined in taking the accounts, received 
commissions, and participated in making the actual di- 
vision under the decree. The withholding of the record 
creates every presumption against him. If he was not 
a party to it, he had it ‘completely in his power to pro- 
tect himself and the creditors, by taking the property 
into his possession, or suing for it. If he was a party, 
then he must be taken as assenting, anless he shows the 
contrary, and that his efforts were real, and to the ut- 
most of his power. It is to be recollected, that all the 


proceedings were had whilst the present suit was in pro- 
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gress, and after the Defendants therefore had complete Dec.1850. 
notice of the demand, A creditor must not thus be dee “~~ 
feated ; but each person contributing to the attempt must —F 
answer to him. He is not hereby charged beyond the Ragland etal 
valué of the specific slaves, thus delivered over. When 
the Plaintiff shall attempt to carry it farther, the Court 
will act upon the case, as it may then be made to appear. 
At present, it is not necessary to lay dewn any — 
rule. 
As the Master has taken no account of the — 
and has proceeded upon a wrong principle in charging 
Kennon with the whole effects as money, the whole report 
__ is set aside, a3 far as it contains the accounts, except that 
part which adopts the statement of the balance sheet of 
_ April 10th, 1777, of the debt to R. & B. MeNuir, of 
£1853 5 3, and reduces it, from the admissions in the 
bill, to £1701 15 2 on the ist July, 1777, which makes ~ 
it unnecessary to pass particularly on the exceptions of 
the Defendant. And the Case must be again referred, to 
have the accounts taken upon the principles'here laid 
down, if the Plaintiff chooses to proceed therein. And 
the Court reserves all equity, arising out of any pay- 
ment made by Kennon, under, or by colour of the confis- 
' cation acts, as far as it respects every part of the Plain- 
tiff’s demand, except ‘one half of the said debt of 
£1775 49. And also refrains from declaring, whether, 
in fact, he did, or did not make such payment. 
Per Coriam.—This cause coming on to be heard on 
the report of the Clerk, and the exceptions, the Court 
considers that the account stated by the Clerk is based 
upon a wrong principle in this: that the intestate Ken- 
non is charged with the whole interest of Ralph McNuir 
and Bbenexer McNair in the effects of Richard Kennon & 
Co. as cash in said Kennon’s hands, and a debt from him 
~o said R. & E. McNair; and also inthis, that no ac- 
tcount is stated of the coparthership, and therefore the 
Court doth set aside the report &c. 
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Deze.1830. And doth declare, that it appears by the balance: ao · 
yen count of Richard Kennon & Co. of April 10, 1777, that A 
>. «and E. MeNuir were then, creditors of the firm of Richard 
Rogland et al Kennom & Co. in the sumof £1853 5,35 which was reduced 

as admitted in the original bill by paymenton 1st. July, 
1777, to the sum of £1701°15 2, atthe rate of $2,50 to 
the pound, and that Richard Kennon was debtor of said 
Richard Kennon & Co. in the sum of £78.9 7. Declare 
further said Richard Kennon liable, in case of the total 
loss of the other effects of said firm of Richard Kennow.& 
Co. to pay to his said copartners the amount of his, said 
own debt towards their said debt of £1701. 15 2,and © 
also (after deducting from the said sum of £1708. 15-2, — 
the said sum of £73 9 7,) liable to pay to them one halfof, 
the residue, namely, the sam of £814. 2 9 with interest — 
on the said two sums of £73 9 7, and £814 2 9, from © 
the 4th day of July, 1782, as his, the. said Kennon’s, 
share of the loss of said Richard Keanen & Cos if -such 
total loss did in fact happen; and declare further, that — 
the Defendants received assets.of their intestate toa — 
larger amount in slaves and other specific chattels, — 
(which they now hold, or have wasted,) than is sufficient — 
to pay the said sums and interest as aforesaid: And de- — 
cree, that the Defendants pay to the Plaintiff the © 
sum of $6000, in part of, and towards the said debt, and — 
that execution issue therefor, against their bodies and — 
proper estates ; and refer again to the Master &c. 
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Bdmund D. McNair, adm’r o 
Ralph McNair, ° 
Athy From Chatham. 
Thomas Ragland et al. adm’r 
of Richard Kennon, 
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An administrator, who has revived a suit of his intestate, need not 
produce his Ictters of administration at the hearing of the cause ; it 
is sufficient, if he produce them when theorder to revive-was made. 

It seems, that ifa Defendant in Equity intends to rely upon the statute 
of limitations, it must be pleaded. 

Whether accounts, between copartners are in any case barred by the 
statute of limitations—Qu ? — ' 

But where there is an agreement between copartners, under seal, to 

account, a bill for an account is not barred, before an action on the 
covenant would be. 

_ Any delay in suing, which can be satisfactorily accounted for by the 

course of public events, will not be construed into an abandonment 

or satisfaction of the Plaintiff ’s demand. 
In Equity, an admission in the plea may be used by the ‘Plaintiff 
against the Defendant. 
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After the argument of this cause (reported ante p. 516,) 
on the report of the Master and the exceptions thereto, 


~~ = a» - 


, 4 the Defendant, Ragland, filed a petition to rehear the 
99 order of this Court, made at June Term 1829, referring 
‘the accounts to the Master, under which order the report 
4 which has already been stated was made. The grounds 


upon, which the order was sought to beset aside, will 
be found fully stated in the opinion of his Honor Judge 
RvuFFin, 


— 


Winston for the Defendant, Ragland, cited Humphreys 
v. Humphreys, (3 P. Wms. 349.) Osgood v. Franklin, (2 
Johns Ch. R. 1.) Fell v. Lutridge, (2 Atk. 120.) Dodlittle 
v. Lewis, (2 Johns C. R. 45.) Guodrich v. Pendleton, (4 
Johns. C. R. 551.) Willis v. Jernigan, (2 Atk. 252.)— 
Barber v. Barber, (18 Ves. 286.) Martin v. Heathcote 
(2 Eden. 169.) Coster v. Murray (5 Johns. 522.) Foster 
v. Hodgson, (19 Ves. 180.) Beckford v. Close, cited in 2 
Bro, C. C. 644—Hardy v. Réeves, (4 Ves. 479.) Hodle v. 


Vor. II. *665 
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Drc.1830. Healy, (1 Ves. & Bea. 536,) Mitford 100. Sturt. v. Mel- 


lish, (2 Atk. 1,179.) Sherman v. Sherman, (2 Vern. 276.) 


Lacon v. Briggs, (3 Atk. 105.) Murray v. Toland, (3 . 
Ragland etal Juhns. C. R. 574.) Ray v. Bogart, (2 Jolins. Ca. 432.)— 


Yates v. Bloodgood, (7 Johns. C. R. 90.) 
Seawell, contra. 


Rurrix, Judge.—Since this cause was argued on the 
report of the Master, and the exceptions, (ante 516) the 
Defendants have filed a petition to rehear the cause, 
and reverse the order of June, 1829, to account, under 
which the report has been made. 


The first objection to the relief is, that there is no proof _ 
of the death of Ralph McNuir. That is susceptible of | 
two answers: one, that it is presumed from the grant of 
letters testamentary to Ebenezer McNair, and of admi- ~ 
nistration de bonis non to the present Plaintiff: the other, — 


~ from the great length of time since he was heard of ; 
there being no proof in the cause that he was alive, since 
he was mentioned in the act of 1779, as having adhered 
to the enemy, and gone out of the United States, 


Another objection is taken, that the present Plaintiff ~ 


does not show his own letters of admisfistration. He 
states them in his bill of revivor, and they are not ad- 
mitted in the answer. It is not necessary, that he should 
have them on the hearing of the origina! cause.’ It was 
sufficient, that he should shew them when he applied for 
the order, that the suit should stand revived. It is like 
reviving at Law, upon the death of the Plaintiff. The 
Court must decide upon the character of the person ap- 
plying te revive, before he is allowed to revive. At Law 


there is no plea given, which can put that character in ~ 


issue ; for the suit is to stand revived, in the same plight 
in which it steod when. the original party died. ‘The 
Court then ex necessitate decides the question on motion, 
and by inspection of the letters of administration, If at 
any time it should be made to appear, that an imposition 
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' has heen practised on ity the Court possesses full power Dxc.1830. 
to protect itself, and to do right to the parties. But the “~~~ 


party is uot to be held always prepared with his proof. 


of the first suit. Here, the order of reviver is expressed 
in these words: “ It appearing: to the, Court, , that Ed- 
mund D, McNair has authority to revive the original 
suit, itds ordered to be revived.”” This is conclusive in 
all subsequent stages, until that order itself be reversed. 
It is next insisted, that the Plaintiff is barred by the 
_ statute oftimitations. That would not follow, were the 
case one to which the statute applied. For it is a part 
_ ofthe case, that the McNuirs departed from the country, 
amd althongh Ebenezer was a resident of Virginia when 
he filed his bill, it does not appear how long before he 
- had returned. If the bill must bring the case out of the 
statute, this does it prima facie, until a return to the 
country shall be shown on the other side.» There is no 
plea ef the statute, nor is it relied on in the answer, 
The Court doés not mean to say, that the late English 
cases are not law, which dispense with a plea of the 
statute, and allow it to be taken advantage of on de- 
murrer,or at the hearing; though we incline to the opinion 
expressed by Lord Thurlow, in favor of-a plea ; because 
that prevents surprise, and the Plaintiff, apen notice, 
might show ‘himsélf within an exception. But in our 
s case is not Within the statute at all; being 
between copartners, touching their copartnership deal- 
ings, and constituting a trust, appearing upon articles 
under séal. Whether it ‘would be so, if such were not 
thearticles, we more than doubt. Bat where there is an 
agreeshent under seal to account, a bill for an account 
-catinot be barred, certainly, before an action on the co- 
venant would. 
’ Nor does the Court think the lapse of time destructive 
of the Plaintiff's rights. It would be, were the transac- 
tion one of ordinary times, and between citizens of the 


McNair 
v. 


Bho letters form no part of the evidence on the hearing Rshnd etal 








Dre.1830. country. Several years webe those of wars’ Dpon thé 
— peace, the treaty gave the power to ‘sue, it is true. But 


Regland etl of British creditors, both by the debtors themselves, and 
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te 


we know, that every resistance was made to the claims 


the citizens generally. Until the adoption of the Federat 
Constitution, in most of the States, the Courts refused 
to execute it, upon the groand that the British violated 
it, by refusing to surrender the western posts. Respec+’ 
table professional gentlemen throughout the country 
maintained, and often sustained that position in Court. 
In this State, it was found necessary by the Legislature,’ _ 
as late as Noveniber, 1787, to enforce it by statute ; and 
even after that, the effect of confiscation was J 
contested, and never settled, until the case of Hamillon 
v. Eaton (Martin 77) in this State, and thatof Ware vi 9 
Hylton (3 Dallas 199) went up from Virginia to the Su- J 
preme Court of the United States iv 1796.° ‘This suit: 
was not long delayed after those decisions. A delay thus 
accounted for by the course of public events, cannot be 
construed into an abandonment or satisfaction: of the 
Plaintif’s demand. > 

The Defendant has likewise insisted, that there is no 
proof of the copartnership, or of. the balance accounty 
which forms the basis of the present demand, and of the 
accounts directed. It seems that the eriginals of those 
documents have been lost out of the Master’s office, dur- 
ing this protracted litigation: But a copy of ihe balance 
account remains, and is identified by the deposition of 
the Master in Orange, as having been admitted before 
him by the Defendant, Ragland, tobe a copy. Butthat | 

¥ 


aththtwen xf co 


1 


a 


~ 


it is a copy,.and that the original was a genuine papery. ~ 
is placed beyond doubt by the plea formerly put in by all % 
the Defendants. That plea states, as its very point, this: - 9 
account, and relies on it as a stated atcount between the 

parties, on which there was a remedy at Law. There 
can be no higher evidence than this. It is not like a plea 


at Law, where each plea is independent. . But here is a 


sy 
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_ positive admission on oath, and to this purpose, it is ‘the D»e.1850., 
# same as if it were in the answer. From this document, * 
Iif there were no other evidence, the partnership is clearly v. 
4} established ; for the fund~is stated, the debt toR. gE. Battle et 
| McNair, andthe several amounts and proportions of pro- 
fits'of each partner, as alleged in the bill. Besides this, 
the books of the firm contain evidence equally strong. 
The order complained of must therefore stand, and is 


Per Curram.—Petition dismissed. 





# 8 OO 
yt es > _ 
reer Harrison * 2. 
William H. Battle and ¢ From Franklin. ——— 
Nathaniel Hunt et al. iy 7c 
‘ y tnd 
Under the first section of the act ‘of 1812 Ces. 830) subjecting 9 
trust estates to execution, only such estates as are held in trus UT 
for the Defendant in the execution solely, are within the operation he 
of the act. the Sheriff’s deed transfers the estate of both the pv Otten 


ertistee and céited yiue trust, those cases'where itis necessary forthe = 3. 00. 9y~ 
purposes Of the trust, that the trustee;should retain the legales, · — 
- tate, are not within its. operation. As-in case Of a conveyance to 
~ sell pay debts, and then in trust for the bargaipor, the es- 
tate * trustee is not destroyed by an execution sale of the in- 
the cestui que trust. 
of the’batgainor, after payment of the debts, being 
im-no respect distinguishable from an equity of redemption, may be 
sald ander the second section of the act, 
That section subjects equities of redemption in land only, to execu- 
tion sales. The same interest in chattels is left as at common law, 
and can be subjected to the satisfaction * an execution, only in a 
Court of Equity 
Before the passage of the act of 1912, ‘a Court of Equity lent its aid 
a execution creditor, to subject an equity of redemption sub- 
ng in favor of the Defendant, to the satisfaction of the execu- 
tion. It will do so still, especially as the remedy is not so perfect 
) at Law, as it gan be made in this Court, by ascertaining, before a. 
sgle, the amount of the debts charged upon the land. 
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588 EQUITY CASES ARGUED AND DETERMINED IN THE 
Dre.1830. A creditor must establish his debt at pak himself to the 
—aid of « Court of Equity. But a return is unneces- 


— sary, where it appears that all the debtorꝰ⸗ property has been placed 
Bettlestal beyond the reach of final process. 
Where lands and slaves were conveyed, im trust to pay debts, with a 
Fesulting trugt in favor of the burgainor, and after its execution, 
the bargainer made further assignments of the resulting trust, to se, 
cure debts, and judgments were also recovered against hi 
that executions bound the resulting trust in the land from the éeste ; 
and if they overreuthed:the assignments, had s priority ; and that 
as to the resulting trust in the slaves, it was bound in Equity in’ fe: 
vor of the creditor who first filed his bill, without reference torthe 


teste of his execution ; and that assignments made before the filing | 


trust in the land, marshalled, so as to — QR - 4 
fro tanta ey: 2, sal af the slaves, a” 


of the bill had @ preference. 
Creditors secured by the deed upon both land and slaves, are, in 
vor of the execution creditors, having a lien upon the 


- The Plaintiff alleged, that he was. the surety of the 
Defendant Hunt, in a note for about. $2,600, discounted 
at the Bank of Newbern ; that Hun?being in failing cir- 
cumstances, the Plaintiff had procured an action to be 
brought by the bank, in which judgment was recovered 
by the Plaintiffs at Law, at September Term, 1828,0f the 


County Court of Franklin. That, pending the ‘action, 






viz : on the 6th of September, 1828, the’ nt Hunt 
liad conveyed td the Defendant Battle, all his pr perty, 
which could be seized under an execution, ust to 
pay certain debts due by him, Bunt, which 
tioned in the deed—with a trust as to the ( 
paying those debts, to Hunt—that the property thus con- 
veyed, was much more in value thaw the debts secured by 
the deed—that execution upon the judgment obtained by 
the Bank of Newbern, issued, which the Plaintiff pro- 
cured to be levied apon the property thusgonveyed, sub. 
ject fo the claim of the Defendant, Battle,—and that if 
the Defendant, Battle, sold only so mach of the 
conveyed as was necessary to pay all the debts 
secured by the deed to him, that there woyld be a large 
surplus, amply sufficient to satisfy the execution in favor 
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of the batik ; but that the Defendant, Mune, had given 
sundry orders upon the Defendant, Battle, for the sur- 
plas, over and above the-sum dae on the debts thus se- 
cured, and threatened to exhaust the same by similar or- 
ders, and that if the Defendant, Battle, should sell, im 
consequence-of these orders, and pay ever accordingly 
the whole of the proceeds in his hands, there would be 
nothing from which the Plaintiff could be indemnified, 
against his liability as the surety of the carsresmas Hunt, 
who was insolvent. 

The Plaintiff then averred, that he had made the Bank 
of Newbern secure, in the ultimate satisfaction of their 
~ judgment, and had taken an assignment thereof. 

. . The prayer was for an injunction, restraining the De- 
. fendant, Battle, from selling more of the property con- 
veyed to him, than was necessary tu satisfy the debts se- 


cured by ‘the deed of trust, and that the residae in his 


hands might be subjected’ to the satisfaction of the exe- 
cution in favor of the President and Directors of the 
Bank of Newberit; who were alsé made Defendants. 
Fhe Defendant, Batile, in his answer, admitted the 
execution of the deed of trast to him, by the Defendant, 
Hunt—that before the sale of any property under the 
deed, and off the 23d of October, 1828, he received no- 
tice of —— of the residue in his hands, made 
by the endant, Hunt, on the 16th of that month, to 
; , “Russell and George W. Freeman, . to secure 
them, sureties of Hunt, in two notes for $1000 
aud $800, held by the Bank of the United States : That 
on the ist of January, 1829, a similar assignment of the 
- residue, after satisfying Russell and Freeman, was made 
by the Defendant, Mun, to secure Peter Arrington, in 
the sum of $1400, and on that day notice thereof was 
givgn to him, the Defendant Battle: And that also, on 
the T2th of February, 1829. a similar assignment of ‘he 
surplus, after satisfying Russell, Freeman and Arrington, 
was made by unt, in favor of James Hilliard, to secure 
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Dao-1830. the sum of $424, notice of. which was also given him. 
IT That he, the Defendant, not believing he had power to — 
® sell under the deed of trust, made by Hunt to him had, 

Rattle etal done no act, whereby he in any way sanctioned those 
assiguments, and. had merely acknowledged notice of 
them : That the personal effects of the Defendant, Hunt, 
had been sold, to the amount of $10,456, with which all 
the debts, secured by the deed of trust, had been paid, 
and that a valuable real estate, and several slaves, and 
other minor articles of personal estate, were yet unsold, 
the legal title of which wasstill inhim. The Defendant J 
disclaimed to hold any thing beneficially, and submitted 
to any decree which would indemnify him. 7 

The-Defendant, Huné’s answer corresponded, in every 
respect, with that of the Defendant Battle. 

The assignment of the judgment and execution, by the 
President and Directors of the Bank of Newbern, tothe | 
Plaintiff, was admitted by them, and not denied bythe — 
other Defendants. . Russell, Freeman, Arrington and Hil- — 
liard were made Defendants, and by their answers, only 
set up the several assignments made to them, as stated 
in the answer of the Defendant, Battle. — ’ 

By an order made in the cause, Battle was di- 
rected to sell all the property of the Deferidaat, Hunt, 
remaining unsold, and hold the proceeds subject to the 
decision of the Court. - 3 

By another order, all the execution, creditogggef the _ 
Defendant, Hunt, were allowed to make themselves par. 
ties ; and a number of them availing themselves of this 
liberty, a reference to the Master was made, to ascer- - 
tain the amount of their judgments, and the time when — 
executions issued upon them, together with the return 
thereof. 

“The cause was heard upon these facts, and the _re- 
ports of the Master on the above reference, and of the 
commissioner Batile, as to the sale of the residue in his 
hands, after paying the debts secured by the deed of trust. 
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‘The. cause ‘was argued at December term, 1829, by Dze.,1830, 
Stawell,’ Gaston $ Badger, for the Plaintiff; and by the —— 


Attorney General, for the assignees of the residuum: and 


at the:last term, by the same gentlemen for the Plain- 
; * — 0 


Cour. VULT. ADV. 


Hennerson, Y Suit ustice.—The fri facias of' the 
Newbern Bank, to whose rights Harrison is substituted 
formed no lien, independent of our act of 1812, (Rev. c. 
880), on Hunt's interest ia the proper Me conveyed i in trust 
to Battle, neither this property itself, nor the trast re- 
sulting to Hunt being the land, tenements, goods or chat- 
tels of Hunt, As therefore it could not be levied on, or 
sold by the common law, to satisfy the execution, no lien 
arose by its issuing, or whatthe Sheriff calls ‘its levy. 
For as the lien arises, or is Created, asa mean to the end, 
it would be in vain for the law to raise it, when the end 
could not be attained. Nor is the trust in favor of Hant 
one of that description, authorized to be taken in exe- 
cution, under the first section of the act of 1812. The 
use or trust, there spoken of, is a pure and unmixed one ; 


- for the doing execution under that section, to use its own 


terms, divests the estates both of the trustee and cestui 
que trist, and transfers them to the purchaser. In the 
present case therefore, if it operated, it would give both 
Hunt’s and Baitie’s estates to thé purchaser, under the 
Seri facias, and entirely disable Battle from performing 
the other trusts. In other words, Battle is not soised or 
possessed to the use of, or in trust for Hunt, but to the 
use of Hunt and others, whose interests are no ways 


united with Hunt's, but are entirely of a different nature. 


~ "This has been the construction, heretofore put upon the 





act, and it is believed to be the correct one. . 
Bat we believe, that so far as regards the land, Huné’s 


interest may be sold under the second section of the act;' 
for we cannot distinguish his right to have the lands ° 


Vou. If. #66 
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Dec. 1890. again, after the payment of the debt, for which this stodd 
~*~ “a8 a security, from an equity of redémption. ‘It bas alf 


Harrison 
v. 


the essentials of that right, although it wants some of its 


Rattle etal formal parts; it is conveyed to-secure the payment of a 


debt ; upon the payment of the debt, Hunt has a right to 
call for a reconveyance. Whilst in his possession, by the 
creditor’s consent, he is not accountable for the profits. 
This trast, to be sure, can be closed by a sale, Without 
the intervention of a Court of Equity. The aid of this 
Court to foreclose an equity of redemption, is required 
only because the law will not trust the creditor to be 
both his own agent, and that of the debtor, whose rights 
it may be his interest to sacrifice. This trust is free 
from that objection, because the parties have agreed on 
their trustee. We cannot therefore distinguish this inte- 
rest from an equity of redemption ; and its exemption 
from sale, under a fieri facias, is equally an evil with 
the exemption of equities of redemption. The mischief 
is‘precisely the same, and we therefore think it within 
the spirit of the second section of the act of 1812. . 

But that act affects equities of redemption in real es- 
tate only : “ lands, tenements, rents and hereditaments,” 
are its words. It extends not to trusts, arising out of | 
personal estate. As to that, therefore, the execution 
formed no lien. We also think, that the execution cre- 
ditor has the right of coming into this Court, to make 
the lien effectual as to the land. For although he has.a 
remedy at Law under his execution, itis not an effectaal 
one. Lf he sells at Law, he must sell Hunt’s. right of re- 
demption only. Its value is unknown. It depends on 
how. much of the debts are paid. This might be known 
to some, ani, unknown to others. Bidders, therefore, 
would stand on .ynequal grounds; and after a sale, a 
purchaser, would have to come into this Court, to compel 
the trustee to scttle the trust debts, and to receive them 
from. him ; or to make a sale to raise them, and to pay 
him the overplus. A sale of property so situated would 
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encourage specalation, that bat ainadp sat pose ec. 


vering industry ‘aud adund motility. 
These are some of the réasons which induce the Court 


Harrison 
v. 


to lend its aid, I admit they impugn the policy of the Battle et al 


edcond section of tle act of 1812. Bit the jurisdiction 
_ of this Courtds.nét ousted, because a remedyris given at 
Law, unless it\be @ plain one. The remedy here is more 
@ffecttial, because’ this Court ascertains all the claims 
pew thelthingy and sells the corpasttself: The pur- 
SSinar qpid apa wsipirchanie, no more and no less. He 
Ghee not muko Wis Kain by another's loss. 
ode 16Ahb trtita upon the personal estate, there is no 
rémedy ‘but fn this ©ourt ; ‘and that there is here, we en- 
tértain no doubt. For do we not mean to consider this a 
Govt due from Battle to Mit, even’ after’ site, but as 
Hunt + property in bid harids, which’ cannot be reached 
at Law: as to the’ property before the sale, tWére is nv 
doubt ; for it is an estate or interest in Equity, and so it 
iy after’ sale. For Battle is not his debiér, bat iis trus- 
fe. “He holds’ tlie money as he heli tne property. 
When the question of a pare debt arises, it will be time 
eiéugh to considér, whether it canhot now be reached to 
gutisfy debts. As to the want of the retarn of nulla bona, 
{6 give a to call in the aid of Court, itis deemed to 
Be an - In this ease clearly it is not required, 


A to tHdae executions Which attach ‘on thé ral fund— 


and We think that the want of it is supplied, as to all the 
ents ; for the deed in quéstion contéys the whole 


of Hunt’s property, Which an execution could reach. 


But still the mére creditor must establish his demand by 
a jodgiwent. As to the orders and désigninénts, they 
have a clear priorit¥ over afl exécufions on the personal 
fund, before such creditor by execution became a party 
to this bill ; that is, orders and assignments have priority 
to mere judgment creditors, before they became parties 


Plaintiffs. But the teste of an execution, which over- — 


reaches these assignments or orders, will have priorily 
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Dre. 1830. over them, as regarils the real estate. As to the other 
4 judgments competing With each other, they all stand on 
» equal grounds, regardless of the, time uf, their. being ob- 
Bittleetal tained, or execution-issued thereon. An alias or pluries 
execution regularly kept up, will as to trust estate in the 
land, ‘relate. back. to: the teste of the.origivabs, 7+ eh J te 
The Master willmake an report to the next 
Court, in which he will ascertain the..net sum in. the 
hands of the trustee, and will charge ,him.: meas 
if he has made interest, and may 
as to that point. He will allow him a Pay 
a half per cent, — ——————— 
trust, and in his attendance in this anit. He yall. distin- 
guish between the proceeds of the real and. personal jess 
tate ; the amount of debts paid under, the trust deed, and 
charge them in the first instance (9; the ꝓersonal fund. 
He will, present a scheme for distribution, according to 
the principles of the foregoing opinion, Jud 
which are partly satisfied out of, the real estate, 
come in for balances with other judgmentcreditors. To 
give the directions in a few words, they; are these: Ag 
to the real fund, executions bind from their, teste—or- 
ders and assignments from their date on both fundgrre 
, they are of equal dignity; priority of ‘right of, satisfaction 
‘being gained only by priority of date. Becoming a 
Plaintiff precludes voluntary transfers as to him. 
judgments affecting the personal fund stand in equal de- 
gree, The costs are to be paid out of the fund. The 
funds are directed to be marshalled, in favor of 


execution creditors, who had obtained a lien at. 
upon the real fund, because the creditors under the a 


deed have two funds at Law; they but one. 























— — — — 
MEMORANDUS. 


L. SWAIN, Esq. of Buncombe County, was elected a 
Judge of the Superior Court, vice WILLIE P. 
MANGUM, Esq. of Orange County, who resigned. 
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INDEX, 


ABATEMENT OF LEGACIES, 
Vide Legacies, 2, 11, 12,°13. 


ACCOUNT. 
Vide Adiminisirators, 6; 9, 16. 


ADMINISTRATORS & EXECUTORS. 
1. A sttlement made by an administra- 
. toF with commissioners appoinied by 
an order of the County’ Court is no 
wav binding upon the next of kin.— 
iv. Barringer, 67 

2. Where negroes were specifically be- 

queathed, and the shure of one is set 
‘ apari, and a profit is made ‘yy the ad- 
ministrator on another share belonging 
‘to an infant,-this is no severance of 
of the tenancy in common, ‘and this 
profit may be recovered by the infant, 
in a joint bill for an account filed b 
all the legstees. Id. 6 

3, Commissions to executors are not a 
right attached to the office, but an al- 
lowance for their trouble and risk in 
settling the estate. Therefor, where 
there were two execuiors, and one 
tovk upon himself more than half the 
trouble and risk, it was held, that he 
was entitled to more than a morety of 
the commissions. Grant v. Pride, 269 

4, Where slaves are given’ by will for 
life, with a remainder over, the assent 
of the executor to the legaey for liic, 
is an assent to that in remainder.— 
Alston v. Foster, 

5. Where an executor has assented tu 
a specific legacy, and afterwards an 
execution issues sgainst the goods of 
the testator, in his hands, a purchaser 
of that specific legacy, at a Sheriffs 
sale under the execution, acquires no 
title. Td. 337 

6. The lapse of thirty years is no bar to 
an account of an administration. But 
where a legatee had given a bond to 
exonerate the executor from hi» of- 
fice, as :t he had never qualified, this 
was held to Se evidence of a settie- 


7. Qu. Is not such a bond a release.— 
Ia. 388 


8. An administrator Defendan:, who de- 
denies the right of the Plaintiff, and 
neither readers am account, nor 
money into Court, is charge«ble with 
interest from the time the Piaintiff’s 
right accrued. Johnson v. Person, 364 

9. Where an estate is charged with the 
education of children, and a near re- 
lative takes that charge upon himself, 
upon an account between the chil- 
dren, he isto be taken as having in- 
tended a benefit to the estate, and not 
a personal bounty to the children.— 
id. 364 

10. An executor who does not render an 
account and swear that he has not 
used the fand himself, nor loaned it to 
others, but has kept it on hand for the 
purposes of his trust, is to be charged 
with interest from the date of his re- 
ceipt of the ttust money. Arnedt aD 


11. An executor who has used any part 
of the trast fund for his own advan- 
tuge must be held oa strict interest 
account, unless he keeps such ac. 
count, and produces and verifies it be- 

* fore ihe Mister. Jd. 369 

12, An executor who buys at his own 
sale however openly or fairly, holds 
the propérty atthe election of the 
legatee, and one who purchases in 
conjunction with hin is subject to the 
‘same rule. Cannonv Jenkins, 422 

13. hg? where an executor at vo? yon 
sul. bid fairl bended set of en 
hancing the price, and the perty 
being struck off to him, sold it the 
same day, without collusion to one 
who had bid against him, altho’ the 
executor would have held it subject 
to an account, yet his purchaser, the 
sale being a distinct t ction ace 
quired an absolute titi-. Id 

14. Sales of slaves in lots are oa: f.vored 
in Equity, vecause slaves generally 


ment, ani unexplained, to be a barto sell bettersingly ; andthe person whe 
an account. Jveyv. ‘Sumner, 338 
ol. ii. *67 
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conducts such sales does it at the 
peril of answering for the true value. 


But where the slaves are sold in 
lies. «Itho? the exeeutor hag 


to consult his feelings at the expe 
of the tees, yet he will not he 
charged the full value, unless the in- 
terest of the legatees is manifestly in- 
jured by the mode of sale. d. 422 
15. Executors are justified by Sales at 
-anction.in the usual way. But if they 
depart from this method, and sell at 
private sale, they are answerable .for 
‘the full value. Jd, 422 
16. The representatives of an sdminis- 
trator cannot to uccount 
with any person but an administrator 
de bonianen. Id. : 422 
17. A creditor ofan executor, who has 
has taken a security for hig debt up 
the assets of the testator with not 
cannot hold themagainst the legatces. 
Huson v. McKenzie, 463 
18. A single act ot mal-administration 
cannot be made the. foundation of a 
‘suit against an execusor; but™ es 
whole «ciministration must be i 
into, und if the frame of the bil he 
* permit this, it must be *— 


49. One of several ·dministrators. who 
aavents to the delivery, by his co-admi- 
nistraior, of the assets 10 the nvxt. of . 
kin, before the payment: of debts, is 
guilty of a devustavit So also, if the 
assets were iclivered over in obedi- 
ence to the decrge of a Court, unless 
de shows that in was made én rer 
MeNair v. Ragiand, . 

2D. An dmimstrator, who bas. revived 
the suit of his intestate, need not pro- 
duce his letters of administration at 
the hearing of the cause ; it_is 
cient, it he produce them when the 
order to revive was rag dd. 433 

Jide apes dime, 2, 3, U 
$e Tres 12 ——2 

Trust, 10, Sureties,.4, Interest, 1. 


— 
Vide Blames, 1, 2. 


— 
Vide Slaves, 3. 


Vide Depreciated currency, 3, Interest, 3, 


INBE x.” 


AMBIGUITY. 
Vide Legacies, 9, 10. 


¢ Ks 4 <r pane 
u agreemen ie upos 
_— consideration between hus-’ 
bandand wite. will be enforced in E- 
qui y. Liles v. 185 
2. Where there was an. agreement to 
settle property upon the wife, and 
the husband, by will, bequeathed that 
property 4o a stranger, it was he 
——— 
will, that rm toa chi 
the — Q*1 could be defeated Ape 
by a satisfaction in express ‘words, 


one resulting from a 
cation, and there being cy 


she was entitled both the 


property. and to her 
4d. 


3. Where a son, who died intestate, wi — 
married and without issue, gf: * 


by his agreement earnest 
ther,.it was hel, hal —— 
ceeded to his 

‘lutely, andto be teal existe: for 

had no claim inst the heirs on ‘ac- 


; 
- 


? 


— 


ild’ — 
s aa 


count of their interest in the land,ex- © 


pectant upou her life estate, notwith. · 
standing she hak edenocne the money, 
* purchase of the land. Ta | 
ve 

4. One who has conveyed bis property 
in trust to secure his own debt, and » 
has.assented toa sale of it upon dis 
advan 
obtain a re-sale of it, altho’ it was 
chased by eo hea 9g oun. 


was secured. 


5. But other —— = been 


terms, cannot in Equity, © 


injured by the sale, will be aided.— 
i 428 


Vice 5 ee? Sta- 
tute of Limitati 


ALTERATION OF wares = 
INSTRUMENTS. 


Vide Bilis of Exchange. 
AMENDMENT. 
Vide ion, 3. 
ANSWER. 
1. It seems, where the lapse of time 
forms no bar to the claim sesert 
enfy raises a presamption of fact in 


~ 


1 
2 


Se 


ul 














* 

@nsistent with it, the lapse of time 

must be relied on, in the answer, as a 
detence esbirv. 

_ 2 A bill, the allegations of which are 

directly Puy er by the pit and 

ported by one witness only, with- 

oer corroborating circumstances, will 

be dismissed. v.. , r 

3. New matter, brought forward in the 

answer as & ¢ which would 

have aided the Plaintiff; had the bill 

becn framed in feference to it, cannot 

be used to suStain the relief sought. 

» Injunttion, 4, Jurisdic- 

tion, ; : 











eg 


ASSIGNMENT. 


TONS MOr a aS ATS Ss 


* 
3 
YY 


—— 
ẽ 


ay 


“™. AUCTION SALES. 
1.. The loyment by the vendor of 
py! i to enhance the price at an 
tion gale is a fraud, which 
Equity will set aside the contract, on 
a inlt filed by the purchaser at such 
‘sale.~ Morehead v. Hunt, . 34 
puffer at an 


 L. 


ba 


; bond, -given by a bidder for 

property ght under sach citcum- 

gr tobe delivered up. Woods 

411 

Vide Administrators and Beecutors, 12, 
13, 15. 


AWARD. 

4, An award may be currected for er- 
‘for in law, where it appears on its 
face that the arbitrators in'énded to 
decide according to law, but have 
made a mistake, Ryan v. Blount, 382 


“. ae BAIL VENT. 
Oy (Mide Statute of Limitations, 1, Gift, 2. 
. 4 * 
BASTARDS. 
2d. Where there are children of the same 


mother, some born in wedlock and 
Some illegitimate—the former class 





* 
J 
J 





inherit from tie latier, and the 
Atier may inherit from each other; 


— 
1 
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but the latter cannot inherit from-the 
former, nor can the mother, in any 
case, inherit from the later’. Plinthasi 


v. Holder, ; 345 
Vide Contract, 1. Consideration, 5.— 
Marriage settiement, 5. 


449 BILLS OF EXCHANGE AND PRO- 


MISSORY NOTES. 

1. Where the payee of a promissory note 
mutilated it, by cutting of the name of 
the attesting witness, held *hat he was 
entitled to no relict in i Court of 
Equity. Sharpe v. , » Us 

2. A bill was a-cepted for the accom- 
modation of the drawer, and thisfact 
was known to the indorser who when 
his indorsement was made. received 

_ from the drawer a bond and mortgage 
conditioned to be void if he should be 
indemniffed «gainst that and any sub- 
sequent indorsement. The drawer 
then conveyed the mortgaged premi- 
ses in trust, to secure all his debts, 
with instractions in the deed to the 
trustee, to pay such: debts first “as 
may be indorsed by the said indorser.” 
After this‘convevance, the bill being 

ested was taken up, by giving the 
Ider the note of the drawer, with 
the acceptor and indorser as sureties, 
which was paid by the acceptor, whe 
procured an assignment of all the se- 
curities ithe hands: of the indorser 
and holder. 2? was held, 
.1. That there being- no contract 
whereby the ind»rser and acceptar 
agreed to become co-sureties; the 
latter bad no right to contribution 
from the former. 

2. That the indorser being liable only 

‘on the default of th« accepior, the 
latter. could not be suvrogated to 
the rights which the holder nad a 
‘guinst the former, : 

3. That the mortgage being made far. 
the personal ind@mnity of the in- 
dorser only, and not for thesecurity 
of the debt, the acceptor had no 
right to pursue the fund, an! that 
the indorser being indemnifie! by 
the acceptor’s payment, the morty 
gage was functus officio. 

4. That ¢ mortgage to sectire subse. 
quent indorsemenrs rested merelf 
in contrac!, and was avuilabic fag 
those only which were made while 
the property remained ander tee 





; ' * 6 
tt’ CoNpreiontay: site. ’ 
* v fuce s t 
| acti Fe, UPON Shy whether the par. 


* who claimed ad 


by him the. distri 
t micht inter- 
fy ia. v. Ma- 


‘i 


e 
rere 
Fits 

is 

i 

i 
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BILL. OF REVIEW. 
Vide Jurisdiction, 13. 


GASES COMMENTED ON AND AP- © ¢ 


115) Benzein v. Lenoir, so» 825 

Davis ». Bicoks, (3 Murp. 18S) MaBnge 

v. Stallings, vag. hs 

Pails v. Torrance, (2 Hawks 490, 4 Do. 
412) Petty +. Harman. . 191 

Baywoud o: Craven, (1 Law Rep. =) 


Bokimg — Al Murp.. 1) Bedell. 
- ¥. Langaton, , 392 
eer “4 v. Jones, (2 Hawks 120) ome 
v. ; 
Lov 9. Wall, (1 Hawke 313) Smith * 
Ryde: v. Jones, (1 Hawke 497) 
Jenkins, 


v. 


CASE OVERRULED. 
White v. Beattie, (ante 87) White v. - 
Beattie, ’ tio«. acts, did not 
' otherwise than to 
CESTU! QU. TRUST. i 
Vide Fraud, 2. 3, Trust. 16 


‘ HOSES IN ACTION. 
Vide Trust. 6. nership property, or a portion of 
belon, ing to an alien partnéry 
tien 


COLLATERALS. : seized uncer the confisca 


Vide Marnage 2, 4. 












—* of these advan- 
in Equity, x a. 
Poth Scie 
whichei< wit im the t 
Vide Jnserést, 3, 4. 
> CONSIDERATION. 
Vide Marriage settlement. 5. 
CONSTRUCTION, 
4 ber eu 6, 7, 8,9, 10. _Condi- 


CONTINENTAL MONEY. 
eurrency, 1, 2, 3, 4. 


uk —A 
Sureties, ’ > 
change, 2. Mortgage, 


Vide 


quit 
mn 


a claim io*asserted 

— vet doa aly ae oe 
must 

J— — pay 


of an Equity cause 
‘the uct of 1818 


— * 

, Vide 16, 

Vidi Jatin oa 
COVENANT. 


« Where one sells the land of another, 
* out the title of the latier. and 


— Bean 


rT 


af 
cannot sué at Law,-in higown | ‘ 
of the covenints Nesbit v, ‘ 

2, Where a vendor covenanged, in 
of eviction, to pay double the pur· 


chase money, and also damages, it” 
was held 16 be a penalty, 
lated © da 


CREDITORS. 
1. A creditor, who takes an incum- 
brance to secure an antecedent debt, 


without releasing 4 sure wy, ot stich 
& purclisser as eg by want of 
notice. Donaldson v. Bank of € = 


2A “imere creditor, whe has nat Wed 
ed's lien by judgment, has no-right 
to the xid of a Court of Equity, to fol- 
low the property of his debtor. —* 
1 

3. Where. lands conveyed to D, My & 
Co. and aiso to M, in tyust for D, M, 
& Co. wereconveyed by M, who died 
insolvent, indebted to the compahy, 

and without personal represent.tion, 
to secure his individual debt, it mas 
held, upon a bill filed by a creditor of 

~ the copartnership, to subject this pro- 


rty: 

f. Th. t the creditor of M was-not a 
purchaser for value, within the 
meaning of the rule which protects 
them when they are not affected 
with notice. 

2. That nothing passed by the cleed, 
in the land conveved to D, M, & 
Co. 

3. That no decree could be made 
founded on the fact that M was a 
debsor tothe company, until hises- 
tate was represented. 

4. That the Plaintiff, not having es- 
tablished his demand, and having 
no lien, bad no right to the assis- 
tance of a Court of Equi y. Jd. 108 

4.. Where there arc two cre: istors, one 
of whom can obtain sutistaction only 
from the visible property o! ihe debt- 
or, and the other can sudject uot only 
that, but @ special fand created for 

this indemnity ; altho’ a Court of E- 

nity will com el th. batter 10 resort 
to the sfiecial fund, or will Subr. gate 
the first to bis right to that fu iu, yet 


the first eredutcr must déem.ud t 
before the latter has received satisfac. 





37 
— rg a surety, in respect to his 


— hana night Fat to all the pavileges of ne. of ne. 


é A surety has, in respect to his lia- 
‘bility, the rights of a creditor, and 
'. @pon the insolvency of the p 

debtor may retain any funds belonging 


L) 
151 
% Therefore, where the surety owed 
the principal debtor, wlio became in- 
*golvent, and assigned for value the 
debt.due by the surety, Aeld that the 
latter might retain the amount of his 
subsequent payments against the as- 
signee. Jd. 151 
& Before the passage of the act of 1812, 
a Court of Equity lent its aid-to an 
® execution creditor, tp subject an 
equity of redemption subsisting in fa- 
vor of the Defendant to the satisfac- 
tion of the execution.. It will do so 
still, especially as the remedy is not so 
perfect at Law, as it can be made in 
this Court, by «seertaining before’a 
‘sale, the amount of the debts clurged 
upon the land Harrison v Battie,537 
9A creditor must e-tadlish his debt at 
Law, to entitle bimself to the aid ofa 
Court of Equity. But a return of 
nulla bona is unnecessary, where it ap- 
age that all the deptor’s property 
been — beyond the 7S 


1. A debt existing before 


D EPOSITION S. 


Vide Practice, 7. 


1. For adultery, the Court say divorce- 


DIVORCE. 


a vinculo matrimonti, but is net bound 
todo so It will in its — ei- 
ther dissolve the marriage, or 

a separation of the parties, Collier vas 


2. Wher a bash die kis wid * 


conjugal know 

thal she has « adulte cee 

muy notwithstanding seek a. di +N 
bsequent miseonduct.— 


—— 


DEPRECIATED CURRENCY. 


ciation in fhe eurrency 
place during the revolutiovary wer, 
might have been discharged in that cur 
reney . Buty not pai 
during that iod, upon the <ubse- 


— resumption of cash payments, © 


the whole sum is to be pad without 


—3* rece tu the depreciation. ca vd 
5 


or tendered 





— 


2. “A ‘Aebt coptvacted while the currericy 
wa- depreciated, upon the 3g = 
tion of cash payments, must be 
charged acc to the rate of de- 
preciation at the date of the “Tee ‘ 
; 51 
. But an agent, chatged with the col-_ ¥ 
lection of ed ce stes ——— only, 
what he culle:ts; and ifhe rete 
a debt in the depreciated cttrency, ~ 
upon a settlement made afierthe re- 5 
sumption of cash payments, is to ate” 
count only for the value of the cur- 
rency at the time it was received.— 
516 
4. And where a collecting porte wae 
a debt to the c 
tracted before the revol 


ag Agere Tor. ‘ 
Vide Lien, 4, Set Laviatien, 5 2 
y dang 5 Mortgage, 7, 


CY PRES. 
Vide Trust, 5, 4, 


DAMAGES. 
Vide Covenant, 2. » 


DEBTS. 
Vide Legacics, 3, 4. 


DEFD. 
2. A delivery of » deed is a parting with 
the posses.i..n of i, by the grawtor in 
fuel « Manner ast dep ive him of 


the right to reeall it. Kirk vy. Torner, 14 . 








ing and also coMeezed taney due to the 
fn- cb-partnership —————— 
J of the currency, upp a settlement o 
iv 4 * ats, — was mae * 
14 » the depreciation u money. co! 
nd ed, but not ee toe eb debt due from 
himself, : 516 
DEVASTAVIT. 
Vide Administrators an d Executors, 20. 
DEVISE. 







zt. Ina —* ay personalty, .“ to "4 
equa i pares my son P, 
my +4 ters D, Cy & EB, and the 


+6 of ms y daughter P.” held th tthe: 
| as ee but, one fifth among = 


A tessator-dlirceted bi lands to be 
ato 1s, [a e 
and —— 





he is “heirs not heretofore © mentioned 
* th ‘ uld be con- 
—— a8 athe — 
e statute 
— ete That * 
heretofore a t on 
5 taking ———— the 
will, oon not to a legatee in — 
vide Loge — 7, 10: 
© DISCOVERY, 
| Soran, ly, 11, Partners, 2, Posser 


DOWER. 

} Where the vendee of lands received 
no title, but only a bond to make one 
upon the t pf: the purchase 
money, the dower of his saife in the 
land is not protected against the debt 
due the vendor for the purchase 


If th- wife * to dower at all? Qu. 
Kirby v. Dalton, 195 


A ELECTION. 

Wide Legacies, 8. 

ity OF REDEMPTION. 
Vide 4, 21, Creditors, 8. 


EVIDENCE. 
h > —2* * admission in the plea 


8* —3 Plaintiff against 


Maa v. Rowland S33 


te EPTIONS. * 
deus 1, 2. 


— = RXECUTION | 
Vide —⸗* 


xen Bh ys ; 


Vide Administrators and Exqecubofs. 


| FEMECOVERTS Se * 
Vide Husbund and Wife. 


FRANCHISE: 
Vide Roads, 1. 


FRAUD. 

1. Morality and good faith require, that 
the vendor shouid disclose to the ven. 
dee every ciretimstance which 
induce tlie latter to change bis 
as tothe contract. Alston v. Oat * 


Where a trustee sold at auction a 
simple in the trust land, and betore ifie 
execution of the-cantract the trustee 
an: the cestui que trust discovered that 
the deed of trust: created only’ a ‘life 

held that the concealment of 
this discovery was fraudulent, and-va- 
cated the contract, aliho’ the dee@ of 
trust was publiely read, and the trus- 
tee only undertook to Convey the title 
he had, and althw’ the cestui que trust 
refused to guaranty the tile of the 
trustee; Jd. 18 
3. It seems that fraud practised by a 
cestui qué trust will avoid a sale non · 
estly made-by the trustee. Cheshire 
v. Booe, - 22 
4. A misrepresentation by the vendor of 
a faci which materially affects the 
value of the property sold, and of 
which the verdée is ignorant «voids 
the sal-. Woods v. Hall, ~ 411 
Vide Auction. Sales ly 2, Widows 2, 
Voluntury conveyances, 2, Creditors, 1, 

2 3, Morigages, 2, Notice, 1, 2, 3, 

Marriage settlement, 1, 2, 4, Trust, 15, 

—— and Wife, 6, 7,8, Mistake, 
1, 


€ AMING. 

1. Upon the c.nstrtiction given tothe + 
act of 1788 ( Rew. c. 284) for avoid 
securities given upon « ming Consi- 
aeration, money lost paid cannot, - 





e-. 





** we) ae * 


a rae 





: 4 


. 


aNDEX, 


‘ppm — 
——— Equity will not pg 


to restrain.the collection of a judg- 
ment, obtained on on sod i pe under 


ob 8 e, unless 
saath a Path yb — 
at Law, 322 


L ee s hin. upon his daugoter’s 

before the act »f 1806, sent 

how erty withher, i ws pre- 

cian be a gift as »etween the 

rtica, and should be taken as such 

in favor of ereditors. Collier v. Poe, 55 

2. But a ieclaration to the: aug · ter ac- 
compenying the delivery, thut « | 
and not agift was intedded, is su 

cient to rebut the presumption, and 

rt the hasband into the father’s 

_ altho’ such deciafation was 

on tothe husband, 
” ide Vol Voluntary Convey ances, 2, 3. Slaves, 


F 
6RANT. 

1. Although a Misdesctiption of land, as 
fo thy County tw which i; lie., would 
not wiiate ina deed between indivi- 
dusa!s, it seems that a simiiar mistxke 
gr nt would avoed i: even at Law; 
—— gr nt is founded. upon an 
yentty and survey, hich are to he 
by sworn officers in the very 
unty mentioned. Lanaford v. Bos- 
tion, 483 
2. Bu: if such misdeseription in a grant 
dows not avoid it, clearly an entry, 
made in one County, when the land 
lies in another, is void. And a Court 
of Equity will not compel another 
perso, who made an ent and ob- 
tained a grant of the same ma bad, with 
notice of the former defective emry, 
to convey to the first enterer. Jd, 483 
3, Whpe the .Piuntiff averred, that 
land entered by him was situate in one 

County, wh.r he made his entry, and 
that the Detendsat had, with notice 
of his cairy, ob ained 4 grant for the 
Same lend, upon an entry. neathe in ano- 
‘ther, County, held, ‘\:at if the land ‘id 
lie in the © sunty where the Plaintiff's 
wes made his (title wa- pur |) 


anal the remedy at Law com- 
* Id 18S 


: Ville Notice, 1,2. 


id. 55. 


wm WARD. 
4 i Sa 

/ "WES. 4 
—— ny 6, Statue 


HUSBAND AND WIFE 
1. Where tand was solid for 


der the ac t yf 1812, and the 2 
the fome covert paic: to the husband, a 


Court of Equity will decree her an ine: 


demnity against him. Bryan v. 


an, 

2. A feme covert being th tit 
that she could, by he: pext —* 

maintain an adversary suil ' 


4. Where land is ake faethe parpore of 


p«ttirion, the share of « feme 
th- proceeds is considered ‘as 
and c.nn it be paid to her hus 
cept she directs nt on a 
ination. Ianthe matter of 


5. A married woman can be boun:! as 


her land, there being no separate es- · 
oy only by her deed executed in — 


—— Pigs 


nformal i: cannot be aided. 


v. Branton, 

6. "athere bar husband, with the * 
pryity and consent, sold her *8 
ant she received and enjoyed .t 
purchase money, upon hier bill to 
relieved ag inst an vbstacle tv h 
asserting her right to the same 
her fraudulent conduct does 3 
h and an ou'standing legal 
w'. ch otherwise she had « 
have removed, will nut be he F 
a security tor the purchase money. 


ia. 
7. A wife is in all cases barred bya or 
meat against her husbagd a * 


ob: ined during the —— iniess 
obtained by by combination Between 


€ 





so doe hee sere 
vg ete » Ere 
Bk pa ellie ans By 


. 


“lien pariner into the 
; held, that whatever 





ncopartners, andupon 11. 
the partnership and ud- — Dinconey an ral ae 
nistration accounts,.a balance was avrerred ——— Pg 
Henne Sa Captor et . 
* Termed » fence agua te 7 
nst evidence, time 
—— i st * * 
A Court 
Se Whether a Court of ge neral Equi Fow'z — es 
Jariedietion could ymin Plarnii “ —— 
ee See es, — e 


4 sail recovery of legacies, * 
Say eget go 

- ourt⸗ u 
and wl —8 erm sentiente, that 


i to an —— and 
y had no power, at a subse- 
boa sos term, to rehear that caus. .— and tha®of theit- children, i 
- ah died - "South Carolina, having: 

& A review —— had for mistakes tarity conveyed land in this State 
in adecre4, which might have *7 _illeguimate ‘children, — * 2* 
Trect:fied by properatiention. Jd. 197 ' 

6. Where « party had an adequate legal 
remedy, and has broughi an action 
aid faited jn ity he has no right to the 
aid of a Court of Equity. —8 


Dickinson, . 
7. A Court of Fquity will not relieve a- 
inst a judy ment at Law, unless the 
was ignorant: of the fact in 





6. In such — 
n such a 
a present interest, 
whe are born at the dat 
anid perhaps «t the death e testas 
made areturn tor. But if the interest is expectant 
** admitting a bal- upon a life estate, those take who are 
inst him, a bill filed twenty born before the — of the par- 
erwards by the next of kin, _ticulir estite. Jd. 270 
for tha —— he oy ee 7. A testatur bequeathed a large «state 
. in land and slaves to his son, and by a 
ane of the clause of his will, Raye, 
the same slaves to his 
ter. ‘ Held, that the — took 
slave by moretics. Eaton. 283 
8. The son claimed the — a aft 
prior to the will; but as he rr 3 
other property tinder the willy 
iv tre thst hee had made his eleetion, a 
: vy. — could not claim against it. Jd. 283 
tae 4 9. —— being no lasent ambiguity, but 
* * plain re oie ing bequests, 
ind’ E@ecutors, 6, Pos- © that parol evidence was inadmissible 
to prove the testator’s intention to give 
the property tu hisson. Jd. 

10. Where there is ho /atent —— 
but plain contradictory bequests, pa- 
rol evidence. of the testatur’s —— 
is i ible, Id. 

0. om legacies do not abate upon 
rey of of assets, unless ali the 
thes X be specifically 
v. Beattie, 320 
all 12. But —* fy testator does not 
give away the whole of his propert 
* specifically, and what is left is — 
_ wards consumed oridestroy«d by the 
—— must abate testator or his execut..r, this errum· 
stance will not maKe the specific cg 


87 
to, orlarger — acies abate. Id. 
by the testa- 13. It s-ems, that to determine whether 


“tor ale tn a eb is prima facieasa- ¶ a specific legacy shall abate or not, 
me” of the debt. Waa. v. Cof evidence of the state of theassets de 
hore the will may be receiver. Jd 320 
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executos, by the legatees of the: 
testatgr, a plea of the act. ef 1715 
( Reo. ¢. 2) —— claims against dead 
men’s. estates unless made within ag- 
ven years, is not available, without «n 
averment that the residue of the estate 
had been paid to the Trustees of the 
University. Bailey v.Shannonhouse, 446 
4. It seems, that if a Defendant in Equi- 
ty intends to rely opos the'statute of 
pray + —2* must be pleaded, Me- 


— * 533 
her same between copart- 


ners are inany case barred by the sta- 
Si of limitations? Qu. J - 538 
an agreement be- 


here there i 
ycopurtners, ender seal, to ac- 
' a bill for toutes bar- 
ore + aci — 


be. Jd. Z 
— — » 6, 
sunstituTiok. 
Vide alien A Bills of Exchange, 2. 
——* » 4, 5, Sureties, 4. Tone, 


SUPPLEMENTAL BILLs» 
Vide Sci. Fa.-4s 


SURGTIES. 

4. The order in which toa secu- 
rity are liablea@t Law, order in 
which, independently of contract, 
they will be held bound in —— 
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